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HERE is at least one field in which the 

elasticity of the common law and even: 
perhaps of what may be called the common 
law idea, has proved no match for the strain 
put upon it by the development of modern 
life, —a field in which all Europe, including 
Great Britain, has struck at the roots of a 
fundamental doctrine both of the civil and 
of the common law, but in which the United 
States remains virtually at a standstill. 
This is the field of what is with us still, 
Employers’ Liability for Damages. In 
Europe compulsory insurance or universal 
compensation has taken its place. 

. The last century, almost within its latter 
half, has seen the supplanting of hand-driven 
tools by power-driven machinery and, as a 
direct consequence, of small independent 
workers by large systems of centralized labor 
accompanied by changes in the social fabric 
that to our ancestors would have been in- 
credible. It is safe to say that no other 
system of law has been required in a compar- 
atively short time to meet so radical a change 
in the conditions which it was designed to 
serve. 

The discovery of steam as a driving power 
and its immediate application to almost 
every kind of industrial activity brought 
large numbers of persons together under one 
roof for the purpose of combining their efforts 
toward the one end of manufacture. Before, 
these persons had worked singly or in twos 
or threes at their benches, or in their shops, 
or at their water-driven mills. Their occu- 
pations were not perilous and what dangers 
there were were obvious to the most un- 





thinking. Each man, if he depended upon 
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his neighbor for assistance, depended upon 
him to doa plain job. The weaver employed 
aman or two, the blacksmith had a helper, 
and the shoemaker an apprentice. Division 
of labor as we know it, there was none. The 
vital inter-dependence of workmen that we 
find in a modern factory or railway sys- 
tem was undreamt of. Accidents were in- 
frequent, and when they occurred were 
generally so obviously the result of a man’s 
own carelessness that to bring an action for 
damages against the employer was far from 
being a common occurrence. Men worked 
with their own familiar tools, beside their 
own familiar friends, whose capacities were 
well known. Within the most simple limi- 
tations, no man was forced to rely for his 
safety upon the skill of another. 

But times changed. Where girls once 
spun their flax and wove their linen in their 
houses, they now began to gather in factories 
and learned to guide power-driven machin- 
ery. The shoemakers left their lasts and 
flocked to the machines, where, instead of 
being the sole master of his tools, each man 
found himself at work upon a delicate, rap- 
idly driven, and not by any means infallible 
mechanism for the successful operation of 
which he must depend upon machinists and 
his employer’s conscientious care. The 
guard and driver of the coach were trans- 
ferred to the steam railroad to take charge 
of what among all trades is the most 
complicated and hazardous. 

To realize the full extent and suddenness 
of this change in conditions one has only to 
compare the decisions in the last volume of 
his state reports with that published in 1825. 
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In 1825, the law of contributory negligence 
was ill understood and in a chaotic shape. 
It was not until 1837, indeed, that the courts 
were called upon to determine the liability 
of an employer for the conduct of one of his 
workmen toward another. Then it was that 
Lord Abinger decided in the case of Priestly 
v. Fowler (3 Meeson & Welsby 1) that the 
butcher boy’s helper injured by the negli- 
gence of the butcher boy had no remedy 
against their common employer, and thus 
fixed the place of the fellow servant doctrine 
in the common law. 

It is unfortunate that the facts of the case 
should have been such as to suggest reason- 
ing as if the word “‘servant’’ meant simply 
‘*‘domestic’’; it is probably this circumstance 
which we have to thank for a doctrine 


founded upon so strained a legal fiction. 
Lord Esher, some years later, commented 
upon the case in this fashion: ‘‘I think it may 
be suggested that the law as to non-liability 
of masters with regard to fellow servants 
arose principally from the ingenuity of Lord | 


Abinger in suggesting analogies in the case of 
Priestly v. Fowler.’’ These analogies are 
worth quoting. “If,” he says, “the owner 


of the carriage is therefore responsible for the | 


sufficiency of his carriage to his servant, he 
is responsible for the negligence of his coach- 
maker, or his harness-maker, or his coach- 
man. The footman, therefore, who rides 
behind the carriage may have an action 
against his master for a defect in the carriage 
owing to the negligence of the coach maker, 
or for a defect in the harness arising from 
negligence of the harness-maker for drunken- 
ness, negligence or want of skill in the coach- 
man; nor is there any reason why the princi- 
ple should not, if applicable in this class of 
cases, extend to many others. The master, 
for example, would be liable for the negli- 
gence of the chambermaid for putting him 
into a damp bed; for that of the upholsterer 
for sending in a crazy bedstead whereby he 
was made to fall down while asleep and 
injure himself; for the negligence of the cook 
in not properly cleaning the copper vessels 





| had to pay. 





used in the kitchen; of the butcher in supply- 
ing the family with meat of a quality injur- 
ious to the health; of a builder for a defect in 
the foundation of the house, whereby it fell 
and injured both the master and the servant 
by the ruins. The servant is 
not bound to risk his safety in the service 
of his master, and .may, if he thinks fit, 
decline any service in which he reasonably 
apprehends injury to himself, and in most 
of the cases in which danger may be in- 
curred, if not in all, he is just as likely to be 
acquainted with the probability and extent 
of it as the master.” 

This lets us into Lord Abinger’s state of 
mind. It must be remembered that at this 
time the doctrine of respondeat superior was 
well established as a part of the law of tort, 
and that if the butcher’s boy had injured the 
fishmonger’s helper within the scope of his 
employment, the butcher would surely have 
But to permit house servants 
to sue their employer for injuries received 
below stairs seemed to Lord Abinger so pre- 
posterous that he generalized broadly and 
freely. The modern factory system was not 
of his world and it is perhaps unfair to allow 
the case of Priestly v. Fowler to dim the 
luster of his reputation for economic fore- 
sight. The fact remains, however, that at 
the very beginning of the era of the machine 
and the factory the law was laid down 
without reservation upon instances drawn 
from domestic service. 

And yet after allis said, it is difficult upon 
any principle that would find favor in the 
common law, to differentiate between the 
house servant and the factory hand. It was 
to be expected that the rule should be applied 
to every case where the status of master and 
servant was found. The fact is that the case 
was decided upon economic grounds; upon 
instances exceptional rather than typical; it 
is, perhaps, the misfortune of his posterity 
that Priestly was a butcher boy and not a 
factory hand. Since that day the fellow 
servant rule has been a controlling principle 
of the common law; it may almost be said in 





EMPLOYERS’ LIABILITY AS 


AN INDUSTRIAL PROBLEM 


187 





view of the change in industrial conditions, 
that since that day it has been out of place 
in our corpus juris. 

In the light of pure reason the doctrine 
does not bear the closest scrutiny. Why, if 
the butcher is liable to the fishmonger’s 
boy, should he not be liable to his butcher 
boy’s helper? Because, in the eye of the 
law, the butcher boy’s helper assumed the 
risk. But this is begging the question. 
There is no assumption of the risk qua risk; 
if there were, the helper could not recover 
against his fellow servant, the butcher’s boy. 
The risk is assumed only as to the master, 
which merely means that the law implies a 
provision in the contract of hiring that the 
risk shall be assumed. In other words, it is 
allone whether we say that he could not re- 
cover because he assumed the risk or that he 
assumed the risk because he could not re- 
cover: Chief Justice Shaw of Massachusetts 
in Farwell v. Fitchburg R. R. 4 Met. 49 
(1842), the leading and almost the first case 
upon the fellow servant doctrine in this 
country said, in following Priestly v. Fowler, 
‘““To say that the master shall be responsible 
because the damage is caused by his agents 
is assuming the very point which remains to 
be proved.” It seems to be equally true that 
to say that the master shall not be respon- 
sible because the damage was caused by his 
agents is.assuming the very point which re- 
mains to be proved. 

The Home Office in 1894 submitted a 
memorandum to the Royal Commission on 
Labor in the following significant terms. 
“The doctrine (the fellow servant rule) is an 
exception to the general rule; is modern 
judge-made law; implies a contract founded 
on a legal fiction not in accordance with 
fact; has been pushed to extreme length by 
the judges forcing and straining the meaning 
of the term ‘common employment’ and in 
practice leads to gross anomalies and injus- 
_ tice. The law is an 
unfair law, operating oppressively against 
workmen as a class.”’ 

It is to modify this fellow servant rule 





that employers’ liability statutes have 
chiefly been designed. Almost all American . 
jurisdictions, for instance, protect trainmen 
by including in the class of superintendents 
for whose negligence the employer is liable 
those who are in charge of trains, switches, 
or signals. General employers’ liability 
acts have for their leading feature the ex- 
tension of this class of vice-principals. 

Of course, conditions are not to-day what 
they might have been if such statutes had 
not been passed. But wherever it remains, 
the rule is anomalous or nearly so on logical 
grounds, pointed at by the injured workman 
as a chief source of his difficulties, and criti- 
cized with vigor by economists and lawyers 
wherever the opportunity offers. 

The maxim of volenti non fit injuria, like 
all maxims, is a trifle vague. If we mean 
by “voluntary assumption of risk” that 
assumption which is the result of an implied 
contract to take whatever may come in the 
course of employment and is voluntary 
merely in the sense that the servant might 
have refused employment if he had chosen, 
there appears to be no valid reason why the 
risk of injury from a fellow servant’s care- 
lessness should not be one of the risks thus 
assumed. But as we have seen, this is fiat 
assumption ; to recite the rule explains noth- 
ing. ‘If, on the other hand, we take the 
maxim to call for a voluntary assumption 
of some risk that is more or less well known 
to be inevitably attendant upon the work to 
be done, we cut out substantially all the dan- 
gers directly traceable to another’s negligence 
and treat as assumed only risks arising out 
of contact with inanimate things. It may 
be that such an assumption is scarcely dis- 
tinguishable from contributory negligence. 
At all events for our purposes, the distinc- 
tion, if one exists, is academic. 

The notion that obvious risks of all sorts 
are assumed and that contributory negli- 
gence is always a bar to relief sits easily in 
minds trained upon the common law. But 
machinery and the factory systems have 
brought with them demands not to be satis- 
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fied by assertion of common law dogma. 
The most obvious of these demands arise 
from what the French economists have 
called the risque professionel. Casual ob- 
servation of the course of any industry is 
enough to convince one that there is a cer- 
tain, computable risk of accident in that 
industry varying only as the material condi- 
tions vary under which the industry is carried 
on. This risk is incident to and inherent in 
the industry. 

The courts, in accounting for the fellow 
servant rule and the rule of assumption of 
risk, generally used to observethat where there 
is extra risk, thereis extra compensation, that 
public policy requires as high a degree of care 
as possible,and that these rules put a pre- 
mium upon increased caution, and that the 
servant is in a better position than his 
master to observe dangers and guard against 
them. These are the grounds taken by 
Chief Justice Shaw in the Farwell case and 
are hinted at in Priestly v. Fowler. But as 
to the accuracy of the first two statements, 
there is no longer any illusion. It is cer- 
tainly no longer true, if it ever was, except 
in trades of extraordinary hazard, that 
wages are regulated to compensate for the 
risk, 

As to the second ground, that of supposed 
public policy, Field J. in Chicago & Mil- 
waukee R. R. v. Roes 112 U. S. 377, 383, 
remarked ‘‘We have never known parties 
more willing to subject themselves to dan- 
gers of life or limb, because, if losing the one 
or suffering in the other, damages could be 
recovered by their representatives or them- 
selves for the loss or injury.” 

It is upon the third ground that doctrine 
must rest, and it is upon this ground that it 
has been placed by the more recent decisions, 
namely, that the servant has at least as good 
an opportunity as the master to guard 
against accidents. Except for permanent 
safety devices, which are for the master to 
supply, the statement is undoubtedly true. 
But is it areason? Is it not also true that the 
risk of most accidents is obvious merely in the 





sense that we all know that powder factories 
blow up every now and then, and that if a 
man works long enough at a circular saw the 
chances are that he will lose a hand? Is it 
not true that risks of this sort are voluntarily 
assumed, not because there is an interval 
after the danger becomes imminent in which 
to withdraw, but because by not going into 
that particular trade, that particular risk 
could be avoided? 

To persons accustomed to dispose of ques- 
tions of employers’ liability upon common 
law principles, without going minutely into 
the train of causation, the statistics in 
regard to the causes of industrial accidents 
are startling. John M. Macklin, Esq., of 
the Labor Commission of New York state, 
made an elaborate and most valuable study 
of the condition of employers’ liability 
both at home and abroad, and in 1899 em- 
bodied it in a commissioner’s report of which 
I have made frequent use. He quotes the 
Bulletin of the International Congress of 
Accidents to the effect that 70 per cent of the 
48,400 industrial accidents occurring in Aus- 
tria in the five years, 1890-94, were caused by 
unforeseen contingencies, by which is meant 
conditions not traceable to the fault of the 
person injured or of his employer, and that 
in 1896 that percentage rose to 76 per 
cent, while in 1887 but 51.8 had been thus 
caused in Austria against 53.13 per cent in 
Germany. With improvements in methods 
and increased requirements of safeguards, the 
percentage of such accidents tends to in- 
crease, as these ‘figures for Austria clearly 
indicate. It is probable that in Germany 
to-day something like 80 per cent of all 
industrial accidents are due to unforeseen 
contingencies or to what is the same 
thing —the risque professionel. 

These unforeseen contingencies are prob- 
ably most often of a kind which, though 
under the classification adopted by conti- 
nental observers are not traceable to the 
injured man’s negligence, would nevertheless 
fall within the category of assumed risks 
under our law. They are the results of saw- 
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ing warped boards, of the rapid feeding of 
machines, of the repeating of stamping dies 
and cutters, of belts slipping from loose to 
tight pulleys, and generally of the thousand 
and one causes which go to make modern 
methods more hazardous for the workman 
than those of his great-grandfather’s time. 

It appears, in short, that the Moloch of 
industrial activity demands a sacrifice of hu- 
man life and limb, constant, as the actuaries 
tables show, and inevitable so long as hu- 
man contrivances and human understanding 
are fallible. It is obvious that for losses such 
as these some one must pay. In the first 
instance, it is the workman himself. In the 
long run, however, there is an economic 
loss that is charged upon the community— 
and this to the accompaniment of individual 
hardship of a peculiarly distressing nature. 
Observing this, European governments with 
scarcely an exception, have devised schemes 
by which the loss falls upon the consumer 
of the commodity,the manufacture of which 
has demanded the sacrifice. In the United 
States, while fire, deterioration of plant, and 
financial loss are insured against, and the 
insurance, whatever form it ‘may take, is 
charged to the cost of production, no ac- 
count is taken of the deterioration of the 
human machine. 

It is only a blind worshipper of common 
law doctrine who sees no problem here or 
who finds it solved by the law as it stands 
to-day. It is not a question to bedetermined 
by the stern justice of a Mosaic retribution; 
it is an economic problem —a problem that 
has stirred an entire continent of states and 
caused probably more sweeping legislation 
and radical revision of economic policy than 
any problem of modern times —not even 
excluding our own drastic surgery in deal- 
ing with the question of slavery. 

But before taking up in detail this Eu- 
ropean legislation and its operation, let us 
consider further the conditions as they are 
with us. The application of our personal 
injury laws has developed a brood of abuses 
which in a community less easy going than 





ours would have been strangled almost at 
birth. Some of these abuses, while common 
to all phases of that enormous docket of liti- 
gation that is piling up ahead of us in all 
our courts, are peculiarly obnoxious in the 
field of employers’ liability. 

Take for instance that insidious practice 
of fomenting litigation by the employment 
of ‘‘runners.’”’ There was a notorious case 
not long ago in one of our larger cities, where 
the day after a street car collision, thirty- 
four suits were brought from one office in 
favor of passengers. Drug stores and 
bar rooms are subsidized; it is carefully 
noised abroad that so and so is good for 
twenty-five dollars if a safe case is sent him. 
This sort of thing bears peculiarly hard 
upon the workman; for, while his case has 
rarely much merit, the employer or his in- 
surance company will almost always pay 
something less than the cost of trial to settle 
the matter. There is almost always enough 
prospect of a small settlement to tempt the 
unscrupulous to work up a claim which 
shall net something for the counsel if little 
for the client. But putting the claim in 
the hands of a lawyer means inevitably the 
sacrifice of the claimant’s job. 

A case in most of our large cities must 
wait at least two years before it reaches a 
jury. The cost of a trial is large and since 
this must come out of the lawyer’s pocket 
unless a verdict is won, he makes the cases 
that he wins pay for those that he loses. A 
handsome verdict is pared down, by counsel’s 
and doctor’s commissions and the cost of trial, 
to such an extent that a plaintiff would gener- 
ally fare better if he had taken the bedside 
settlement offered by the claim agent of the 
insurance company —one who is in a posi- 
tion to apply literally the principle of bis 
dat qut cito dat very much to his own advan- 
tage. Many an uninsured employer would 
pay comparatively liberally if he did not 
know that his money instead of going to his 
injured workman, must pass across the itch- 
ing palm of counsel. 

The practice, now so general, of insuring 
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in employers’ liability insurance compan- 
ies tends to make the relations of employer 
and employee no more easy. It becomes 
the business of the insurance company to 
make the settlement and to make it 
cheaply; and naturally enough the first 
object of the successful adjuster is to get a 
release before a lawyer can catch the claim- 
ant. The bedside settlement is generally the 
cheapest. Moreover, it is the insurance com- 
pany that insists upon the dismissal of any 
man who brings suit; the moral obligation 
which an employer would naturally recog- 
nize to employ a man hurt in his service, is 
thus at the outset thrown by the board. 

These conditions are familiar enough to 
every lawyer and need only to be alluded to 
to be recognized. 

A quarter of a century has passed since 
insurance of working men by employers was 
made compulsory in Germany. Since then 


a most complicated system of insurance, not 
by single employers, but by whole trades, 
has been evolved. The schedules of graded 
payments are brought to an almost incon- 


ceivably minute exactness. The machinery 
for carrying out the detail occupies an 
enormous force of clerks in an important 
government department. Belgium, France, 
Austria, Norway, Spain, and in short, al- 
most all continental countries have adopted 
systems based upon the same theory and 
worked out in much the same way. For 
us, however, the idea in this form smacks 
perhaps too much of paternalism, besides 
being open to insurmountable constitutional 
objections. 

In England, however, where the problems 
were, like ours, those of an industrial com- 
munity living under the common law, the 
continental result was reached, but by a 
different process. 

In 1880 the first employers’ liability act was 
passed. The most important provision of 
this law was the extension of the class of vice 
principals, but the relief appears to have been 
slight and unsatisfactory. What remained 
of the old doctrine and the unimpaired vigor 





of the rule as to assumption of risk became 
more in evidence as the use of safety appli- 
ances became more general and the number 
of accidents traceable to the employers 
negligence fewer; so that, after an unsuccess- 
ful attempt by Mr. Asquith, in 1893, to do 
away with the ‘‘ common employment ” rule 
and the implied contract of assumption of 
risk, the time became ripe for the introduc- 
tion of Mr. Chamberlain’s. Workmen’s Com- 
pensation Act, destined not only to wipe 
away the doctrines of common employment 
and volenti non fit injuria, but also the law 
of contributory ‘negligence. The gist of the 
law was to provide unfailing and universal 
compensation for workingmen’s injuries. 

So radical and apparently socialistic a 
movement was sure to meet with vigorous 
opposition. Mr. Asquith’s bill had failed, 
not because of the efforts of defenders of the 
fellow servant doctrine, but on account of a 
section inserted by the House of Lords, per- 
mitting a workman to “contract himself 
out’’ of his rights of action against his em- 
ployer. For thirteen years, the common 
employment doctrine has _ been virtually 
without support in England. The Cham- 
berlain Act, therefore, met opposition not 
from the orthodoxy of the Inns of Court, but 
from manufacturers and mine owners, who 
argued that any system which increased the 
cost of production must result in the death 
of industries protected by no natural or 
artificial monopoly. The step did appear to 
involve serious loss to employers, since it 
could not be disputed that the cost of pro- 
duction was to be increased. But the 
Chamberlain Act passed in 1897, has 
heen in operation for nearly nine years, 
and British industries appear still to be in 
a flourishing condition. So far as I am 
aware, no attempt has been made to restrict 
the operation of the Compensation Act since 
its passage. On the other hand, its scope 
has several times been extended to trades 
not originally included. 

The Compensation Act now applies to 
nearly all industries and to nearly all injuries 
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received in the course of employment, ex- 
cluding only those ‘‘attributable to the seri- 
ous and wilful misconduct of the workman 
himself.” It is further required that the acci- 
dent shall have disabled the workman from 
earning full wages for two weeks. The 
compensation paid is based upan the dis- 
ability and, in case of death, by the degree 
to which the dead man’s family were depen- 
dent upon him for its support. The maxi- 
mum lump sum payable is three years’ 
wages, not to aggregate, however, more 
than £ 300. If for two weeks after the injury 
the workman continues to be unable to earn 
full wages, compensation begins and con- 
tinues as long as necessary, the amount pay- 
able not to exceed half pay and the compen- 
sation plus wages earned during disability 
not to exceed full wages. It must be re- 
membered, in looking at these figures, that 
wages in Europe are considerably lower 
than in America; under an American Act, 
therefore, the rates of compensation in 
dollars and cents would properly be larger. 
Disputes as to liability for, or amount of, 


compensation are referred to arbitrators 
chosen by the parties or the county court 
judges. 

The remedy afforded by the measure is 
alternative to the Employers’ Liability Act 
and to the common law; in theory it does 


not supersede either. In fact, however, the 
returns for 1904, the latest available, show 
that there were 3,625 cases which came to 
the attention of the courts under the Com- 
pensation Act and 598 under the Em- 
ployers’ Liability Act, the latter probably 
representing nearly the total number of 
actions for damages as distinguished from 
claims for compensation. The cases which 
came before the courts do not include those 
settled by agreement, and, to quote, the 
official report ‘“‘as in previous years, the 
great majority of claims were settled by 
agreement and only a small percentage 
were made the subject of formal arbitra- 
tion. Even in cases ,of death, in which 
large sums would generally be payable and 





which would therefore be the most likely 
to be disputed, not more than 25 per cent 
(of the total deaths due to industrial acci- 
dent) came in any way before the courts, 
and this figure includes a good many cases 
finally settled out of court and others in 
which the only question was the apportion- 
ment of the compensation among defen- 
dants.”” The total number of such deaths 
was 2,065 in 1904, of which but 524 came 
before the county courts and of which but 12 
were brought under the Employers’ Liability 
Act. These figures show pretty clearly the 
estimation in which the Compensation Act 
is held by the British workman. 

The reasons which prompt the workmen 
to ask compensation rather than damages 
are not far to seek. The British artisan 
appears to have realized that the amount of 
which he is sure under the Compensation 
Act and which goes into his pocket is 
about as large as that which he has a 
chance of getting from an English jury 
after paying expenses; that in an action for 
damages it begins to come in practically at 
once; and that if he is fit for work he comes 
back to his job. 

To us in America, the experience of Great 
Britain must be intensely suggestive. It is 
true, perhaps, that before the Compensation 
Act was passed, the amount of employers’ 
liability litigation may not have been as 
large in Great Britain as it is with us. This 
goes to show not that a Compensation Act 
could not be devised to meet our needs, but 
rather that our needs are greater. The Com- 
mittee appointed by Governor Bates of 
Massachusetts in 1903 to consider among 
others, the problems of employers’ liability 
makes the statement that “‘It has been 
estimated that of this large volume of per- 
sonal injury cases (which engages almost 
the entire time of many sessions of courts and 
demands from time to time the appointment 
of new judges) those particularly relating to 
employees constitute from one eighth to 
one seventh.”” The abuses which have 
grown up in the practice of accident law are 
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undoubtedly much greater here than in Great 
Britain where tradition has maintained high 
professional standards. 

Governor Bates’ Commission of 1903 was 
headed by Dr. Carroll D. Wright, perhaps 
the foremost American authority upon labor 
problems. The other members were manu- 
facturers, economists, and business men. 
They reported a bill shaped upon the British 
act. But it was killed in the committee of 
the legislature to which it was referred, ap- 
parently upon the ground that Massachusetts 
could not afford to give aid and comfort to 
foreign competition by increasing the cost 
of production of commodities manufactured 
within her borders. How far this reasoning 
was justified, it is difficult to say. It is to 
be feared that the benefits afforded to em- 
ployees were not sufficiently insisted upon; 
and it is difficult to believe that the same 
considerations which applied in 1897 to the 
industries of free trade in England, would 
not apply equally to those of Massachusetts, 
or to forget that the same arguments 
were made in regard to the Massachusetts 
Employers’ Liability Act in 1887 that are 
to-day applied to the Compensation Act. 
But the real answer to the objection is that 
conditions are becoming intolerable and that 
we are fast coming to a time where all indus- 
trial communities must recognize the pro- 
priety, from a practical as well as an economic 
standpoint, of putting the burden of indus- 
trial waste upon the consumer. 

Although it seems improbable that there 
is reason to fear a radical change in cost of 
production resulting from the introduction 
of a Compensation Law, yet in a country 
of diversified conditions, where industrial 
characteristics and the cost of production 
in so far as they have settled themselves 
at all have done so only after violent oscil- 
lations between a state of under produc- 





tion and a state of over production, one 
hesitates to pray for any legislation that 
might through mere apprehension add a 
disturbing factor to so precarious an indus- 
trial equilibrium. 

It does not appear that it is the function 
of the Federal government to effect general 
legislation along the lines of a Compensa- 
tion Act; and we can hardly hope for a 
simultaneous adoption of the same remedy 
by all of the states. The objection of handi- 
capping competing manufacturers, however, 
cannot apply to an act affecting public 
service corporations only; because the price 
obtained by the owners of a public fran- 
chise for their commodity is fixed, like the 
price of the product of any other monopoly, 
by the limit which the people will pay or 
by legislative enactment but not to a great 
degree by competition. Of course the only 
method of affecting that most important 
branch of the public service, the interstate 
carrying trade, is to reach it from Wash- 
ington by Federal Statute. State laws 
would then be confined to street railways, 
illuminating plants, water works, and per- 
haps public labor generally — industries 
purely local in character. 

It is scarcely to be expected that the 
problems which we have been discussing 
can be left to work out their own solution 
without legislation. They are industrial 
problems created not by natural and eco- 
nomic conditions alone, but by an artificial 
regulation of these conditions. It may be 
that our methods and difficulties differ so 
far from those of the British that we cannot 
profit by their example; it may be that 
there are more effective solutions. But 
these are the questions to be determined — 
let us have all the light that discussion can 


give us. 
Boston, Mass., March, 1906, 
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Mr. LIGHTNER. 


KNOWLEDGE of the fact that per- 
sonal injury litigation, and especially 
that arising from the relation of master and 
servant, has increased rapidly during the past 
few years, and that there are evils connected 
therewith, is not confined to the legal pro- 
fession. At the same time, only the lawyer, 
who is actively engaged in the trial of this 
class of cases, is adequately impressed with 
the evils of the situation. They go beyond 
what is popularly supposed to be the case. 
I suggest the following: 
1. The debauching of public morals; 
2. The lowering of the standard of the 
legal profession ; and, 
3. The burdening of the public with the 
support of an increasing number of persons 


who have become incapacitated from earn- 
ing a livelihood. , 
Words from me cannot express the extent 


of the above evils. I merely illustrate 
them as follows: 

1. Of course, perjury is daily committed 
in the courts in all classes of cases, but the 
frequency with which this is done, and 
apparently with the approval, if not upon 
the suggestion, of members of the bar and 
of others who, at least, should know better, 
is almost appalling. The Supreme Court of 
this State, some few years ago, applied the 
principle that a promise to repair defective 
or dangerous machinery, on the part of the 
master, would relieve the servant from the 
rule of assumption of risk. It follows that 
if a servant is injured upon machinery, with 
the dangers of which he was fully informed, 
he can nevertheless succeed in his action 
(or, what is substantially the same thing, 
require that the case be submitted to the 
jury for decision) if he has any evidence 





that his superior had promised to have the 
machine made safe. After this rule became 
familiar to the profession, one or more of the 
lawyers, having a large business for plain- 
tiffs in this class of cases, added, in sub- 
stantially all of the declarations thereafter 
filed by them, the necessary averments to 
come within the above rule, viz: that the 
master-had promised to repair; and, as far 
as I have followed the matter, testimony 
in support of these averments was produced 
upon the trial of the cases. Now, it is 
possible that a master may in some cases 
have promised a servant to repair a defective 
machine and neglected to do it, but it is 
apparent that such instances, in well organ- 
ized factories, would be extremely rare; and 
that this should occur, in substantially every 
case brought by certain attorneys after the 
importance of the fact became understood, 
is worthy of note. What must the large 
number of people, who are interested in éach 
personal injury case, think when they learn 
that the plaintiff, by successfully setting-up 
what they know to be untrue, has recovered 
a substantial amount of money? 

2. A high standard for our profession is 
a matter in which not only lawyers, but 
also the public at large are interested. 
The practice of unfairly soliciting business 
is, to say the least, more prevalent in this 
class of cases than in any other. We all 
know that. But only the lawyer, who is 
brought in contact with the matter, can 
understand.the extent to which the abroga- 
tion of the rules of common law against 
champerty and maintenance has affected 
some members of the profession. There 
have come to my attention cases wherein 
attorneys have begun an action in the name 
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of an injured man, without any acquaint- 
ance with, or authority from, the injured 
party, and the latter (being ignorant of 
our legal procedure, as well as of our lan- 
guage) has later been persuaded that the 
court had appointed the attorney in ques- 
tion to secure justice for the injured person. 
When the younger members of the pro- 
fession, who begin with little, if any busi- 
ness, see that apparent success is attained 
by such methods, can we be surprised that 
many of them yield to the temptation to 
follow in these courses? 

3. But the public is, perhaps, even more 
interested in the results to the injured em- 
ployees. Under our present system of laws, 
unless the master is in some respect at fault, 
the servant, who may be totally incapaci- 
tated by injuries received while in the per- 
formance of his work (perhaps, with no 
fault of his own), is left as a charge upon 
public or private charity. The question 
has frequently arisen in my mind, where 
have all of the injured employees of our grow- 
ing factories gone to? What are they now 
doing? Surely the public at large is inter- 
ested in seeing that these people are pro- 
vided with sufficient means to continue an 
existence, without being a burden upon the 
public. 

A remedy for the evils, which are here 
merely suggested, is a matter much to be 
desired. I am satisfied that both employer 
and employee would welcome a solution of 
the matter, upon any basis which would 
be reasonably fair to their respective inter- 
ests. Although, doubtless, the remedy must 
be applied by the legislature, yet it is only 
to the legal profession that we can look for 
advice upon, and the framing of, provisions 
which will meet the situation. We should 
appreciate the fact that something is going 
to be done, and it rests with the legal pro- 
fession to see to it that satisfactory legisla- 
tion is enacted. 

On the one hand, laws which increase the 
measure of liability of the master, or which 
lessen that liability, will not solve the prob- 





lem; they will do but little more than aggra- 
vate the situation. To illustrate: our legisla- 
ture not long since prohibited the employ- 
ment of children under sixteen years of age 
in factories, etc. The Supreme Court con- 
strued this statute so that the master, prac- 
tically, becomes liable for every injury 
received by an employee under sixteen years 
of age. The fact that the boy, or his 
parents, represented him to be over six- 
teen years of age at the time of his employ- 
ment does not alter the situation. The 
consequence of this legislation is that any 
reasonably prudent employer will refuse 
to employ, and will discharge if already 
employed, any boy or girl who from 
appearance might possibly not be sixteen 
years of age. Although the child labor 
laws are much to be commended, yet the 
fact that a boy, perhaps over sixteen years 
of age, cannot find employment is, in many 
cases, a serious evil, both for the boy him- 
self and, also, for those to whose support 
he should be learning to contribute. 

In many cases, employers have estab- 
lished some system of insurance for their 
employees, which is intended to provide 
means of support for those who become 
injured in service and, undoubtedly, these 
and similar associations have accomplished 
much good. At the same time, these pro- 
visions apply only to a small minority of 
workmen and, also, they do not furnish 
a remedy to the evils I have above sug- 
gested. They leave the employee open to 
pursue his remedies under the law against 
the master, and I doubt very much whether 
they lessen litigation as much as is gener- 
ally supposed. 

As far as I am informed, the Workmen’s 
Compensation Act of 1897, adopted by the 
English Parliament, is the only legislation, 
in countries governed by the English com- 
mon law, which attempts to substitute, for 
the common law theory of the master’s 
liability, a system of compensation to the 
workmen, irrespective of the cause of his 
injuries. It seems to me that legislation 
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along the lines of this Act should be accept- 
able, if not welcome, to both employer and 
employee. I say acceptable to the employer, 
because it would tend to avoid litigation; 
would provide some support for an employee 
injured in the master’s work; and would, 
also, limit within reasonable bounds the 
amount that the employer would be called 
‘upon to pay in any given case. I say ac- 
ceptable to the employee, because he would, 
as a rule, receive what was his due at the 
time that he most needed it, that is, imme- 
‘diately after he had received his injuries; 
he would be.assured against becoming a 
charge upon charity, in the event of total 
or partial incapacity; and, also, what to my 
mind is of chief consideration, he would in 
most, if not all, cases realize, from the pro- 
vision made by such a statute, fully as much 
as he obtains under present principles, even 
when successful at the close of prolonged 
litigation. I say this last advisedly, be- 
cause, although the compensation provided 
in the English Act is, in general, less than 
one-half of the amount that the law would 
allow to the injured employee, if successful 
under our present rules, yet, as far as my 
experience goes, it is a very unusual case 
in which a successful plaintiff in personal 
injury litigation realizes as much as one- 
half of the amount of his judgment. 
” In considering the provisions of the Eng- 
lish Act (which I assume are understood 
by anyone who may be interested to read 
what I have written), the following have 
occurred to me as possible criticisms, viz: 
First. Under such a statute which se- 
cures to an employee (except in the exceed- 
ingly unusual cases where he can be charged 
with reckless personal negligence) a stipend 
from his employer without his being re- 
quired to work for it, will the employee be 
less careful in protecting himself from in- 
juries and will he unreasonably aggravate 
injuries that he may receive? 
Although the courts have frequently 
answered these propositions in the nega- 
tive, and it would seem to me that no man 





would injure himself or aggravate his in- 
juries upon the assurance that he would 
receive one-half of his wages and not be 
required to work, yet I find that employers 
of labor do not agree to this, and in some 
cases have expressed to me the opinion that 
such evils would result to a larger extent 
than is generally supposed. 

However, even if this latter opinion were 
true, it seems to me that any such evils 
are only the same, and are no greater in 
degree, than are met by insurance com- 
panies. At the present day, as is well 
known, all kinds of policies are issued, pro- 
viding for indemnity against accident. The 
master must be in a better position to pro- 
tect himself against unwarranted claims 
than is an insurance company, between 
which and the injured there are no personal 
relations. 

Second. How far would such an act tend 
to lessen litigation in master and servant 
cases? 

I was surprised, upon a cursory examina- 
tion of the English reports, and especially 
the reports of the Queen’s Bench Division, 
to find that apparently the higher courts 
in England were called upon to pass upon 
more master and servant cases since the 
Act took effect than prior thereto.’ This 
would not seem to promise a lessening of 
litigation, which is one of the things to be 
desired by a change in our present laws. 
At the same time, a further consideration 
of the cases indicates that there has been a 
material lessening of the class of litigation 
with which the evils above referred to are 
attended, and that, perhaps, such litiga- 
tion has been largely eliminated. The 
cases since the Act took effect are, almost 
without exception, actions which call for a 
construction of different provisions of the 
statute; in other words, they call for deci- 
sions upon questions of law. When the 
Workmen’s Compensation Act of 1897 has 
been fully construed by the courts, I believe 
that even this class of litigation will largely 
disappear. The act is, in this respect, 
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similar to the statute of frauds. I think it 
will be agreed that the statute of frauds 
is desirable and has lessened litigation, but 
when one looks through the reports and sees 
the quantity of cases construing the statute 
of frauds, he might be inclined to question 
this statement. 

In conclusion, I would say that, in my 





judgment, matters will not stay as they 
now are. Legislation will be adopted, modi- 
fying the present situation. The most effi- 
cient remedy for the present evils is, in my 
judgment, something along the lines of the 
English Act above referred to. 

Detroit, MICHIGAN, March, 1906. 


Mr. NEwcomr. 


N the development of a question so in- 
filtrated with human elements, it is 
indeed difficult to separate the legal and 
professional aspects from the social and eco- 
nomic aspects. When abuses and evils ex- 
ist, inquiry must be directed to their cause, 
and the cause removed in order to effect a 
cure, and the treatment that strikes at the 
root is in the end more wholesome and 
effective. 

For the most part the legal and profes- 
sional abuses of personal injury litigation 
find their origin imbedded in the social and 
industrial relations of man to man. If the 
corporation and the individual could always 
find a common ground, if the weight and 
value of personal injuries could always be 
clearly determined and justly compromised, 
there would be no wrongs to remedy. But 
with the disagreements of men and resultant 
abuse of power, come the legal and profes- 
sional problems, out of which grow evil con- 
duct and wrongdoing, that justly merit the 
condemnation of every lawyer and every 
layman, who has at heart a sacred regard 
for the nobility of the law and the sincerity 
of its professions. 

There is, however, too much tendency to 
view this question from a single angle, in 
fact, too much aggressive attack and eager 
condemnation from one side of the trial 
table. When corporations train men to 


take advantage of ignorant cripples and 
helpless widows; when their claim agents 
are sent into subsidized hospitals to secure, 
by the smooth trickery and polite artifice 
of the gold brick gentry, cheap bedside 
settlements, or signed statements of the 





injured claimant, even while the odor of 
the anesthetic is still upon him; when these 
signed statements are twisted and distorted 
by the skillful wording of the artistic ad- 
juster, so that the ignorant and helpless 
sufferer who signs his name sweeps his. 
rights away almost as effectually as though 
it were his release; when he is bluffed and 
bullied, and threatened with the loss of his 
job, and every argument made and deceit 
practiced to secure the settlement of his claim 
for a mere’ fraction of its just value; when 
his witnesses are sought out and bartered: 
with in order to render dangerous testimony 
harmless; when his doctors are approached: 
with offers, and promises of liberal pay- 
ment for medical services rendered, with the 
obvious intent to minimize the injuries; 
when every scheme is resorted to, to starve 
him into a settlement; when witnesses are 
threatened with discharge if, on the one 
hand, they refuse a statement of facts to- 
the company, and upon the other hand, if 
they give one to the injured man; when 
testimony is altered or suppressed entirely, 
and witnesses mysteriously disappear; when 
all these wrongdoings —and others even 
more to be condemned — can happen and 
do happen, then it comes with poor grace 
to claim that all fairness and virtue and 
honesty dwell in the glass palace of the cor- 
poration, and all the trickery and deceit in 
the shack of the individual. 

‘A fair analysis of the present abuses of 
tort litigation strips the problem of many 
of the false notions popularly regarded as 
causes, when they are in fact the surface 
effects of causes that lie beneath. Many of 
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the evils find their origin long before the 
threshold of the court-house is reached. 
Ambulance runners, damage lawyers, pre- 
pared testimony, coached witnesses, fat fee 
experts, padded and inflated injuries, jury 
tampering, and similar abuses are mere re- 
sults, not causes, and the removal of these 
results, if at all possible, would not operate 
to effect a cure. 

The parent cause of existing evils is due 
primarily to selfishness; that brand of sel- 
fishness that naturally follows from the elim- 
ination of personal relationship. Half a 
century ago the abuses so prevalent to-day 


“were probably never heard of. They have 


developed in proportion to the complexity 
of commercial and industrial life. When 
the shop was small and the workmen few 
the kindly relation of the employer to his 
men was strengthened by close personal 
contact. If the men were injured, finan- 
cial aid and sympathy were extended, re- 
gardless of the legal questions involved. 
There was a moral duty always, and that 
moral duty was always felt and recognized, 
even in the absence of legal duty. In such 
a soil, fertile with the warmth and glow of 
wholesome fellowship, damage suits can 
never thrive. 

But as the shop grew and the gulf be- 
tween the employer and the employee 
formed and widened, tort litigation in- 
creased. With the growth of corporate 
power, came the cold-blooded rule of gain, 
born of corporate greed. With the adop- 
tion of modern mechanical devices came 
increased hazard and danger to life and 
limb; likewise increased expense for safe- 
guards. As the individual was supplanted 
and absorbed by the machine, his identity 
became lost, and he was and now is regarded 
as a part of the machine. He no longer has 
a name, he goes by a number and carries a 
brass check. If he becomes crippled he is 
cast out upon the human scrap pile, and 
another takes his place. If his life is 
crushed out, ‘““Gather him up, dig a hole, 
and shove him under.” 





To-day serious and fatal accidents are of 
such frequent occurrence that they excite 
little concern except to those who must bear 
the loss. It is no longer the humane ele- 
ment that determines the purchase and use 
of safeguards, rather is it the commercial 
element. Every railroad center and every 
mining and manufacturing community can 
cite many instances where the cost of safe- 
guards has been weighed against the cost 
of life and limb, and crowded hospitals and 
funerals and litigation have followed, as a 
natural result. 

It is to the cause of this changed condi- 
tion — this revolution of the moral code — 
that we must look for the cause of the pres- 
ent day abuses of personal injury litigation. 

Conveniently, we may consider all injury 
cases under two classifications: injuries to 
employees and injuries to the public. Rela- 
tive to the first class, we may safely esti- 
mate that about ninety per cent of the corpo- 
rations doing business to-day in this country 
are insured in the various Employers’ Lia- 
bility Companies. This does not include 
railroads, traction lines, and large trusts 
that maintain claim departments of their 
own. These liability companies are de- 
signed to indemnify the employer from any 
loss or damage he may sustain by reason 
of injuries to his employees. As a matter 
of fact, they assume entire charge of acci- 
dents arising in the plants of their assured. 
They secure their business by the sharpest 
manceuvering and keenest competition. 
Rates are cut again and again, until it 
would seem that one serious accident would 
easily wipe out a year’s premium. Now 
and then a wild-cat company enters the 
field, and with an utter disregard for live- 
and-let-live rates demoralizes what little 
conservatism has been developed in the 
business. In order that a risk may be 
made to pay, the injured employees must 
bear the burden. Accidents must be set- 
tled cheap or the policy cancelled. Gen- 
erally, the employer is deaf to the appeal 
of his men. The corporation has paid for 
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insurance, and it expects protection. Toa 
varying degree it is unconcerned with the 
number or the seriousness of accidents. 
The cost of insurance is measured against 
the cost of safeguards. If it costs less to 
buy insurance than it does to provide safety 
appliances and a safe place to work, then 
economy is the best policy. The corpora- 
tion, therefore, having proofed itself against 
loss, has but a passing interest in the meth- 
ods employed or the amounts paid to dis- 
pose of accidents arising in its business. 
Having sold its legal obligations to the 
lowest bidder, it is disposed to regard its 
moral obligations as having been also trans- 
ferred, and so, if the employer interests 
himself at all, it is to join with the insurance 
company to settle with his employees upon 
the lowest possible basis. The employer 
knows that cheap settlements mean cheap in- 
surance, and insurance is an item of expense, 
that with the majority of corporations, is 
ever too burdensome, and never too cheap. 
When, therefore, the personal element 
and friendly relationship that had formerly 
existed between master and servant has 
been eliminated, and when the business of 
liability companies is secured by the cut- 


throat methods of almost ruinous compe- | 


tition, the injured employee may have no 
hope for fair play or a square deal. The 
claim agent of an insurance company can- 
not approach an injured man on settlement, 
with any proper conception of reasonable 
justice. This very situation operates to 
shape and mould the policy of every claim 
department. It may therefore be re- 
garded as one of the causes that naturally 
leads to evils in tort litigation. The diffi- 
culty may be traced by natural and easy 
stages back to the parent cause — corpo- 
rate greed — and with it abuse of power, 
evidenced by the advantage taken of the 
ignorant and the helpless. There is only 
one rule that to-day fits all cases and all 
classes, and that is to hammer the claim 
down to the lowest possible figure. Is it 


any wonder, therefore, that dissatisfaction 





and bitterness is occasioned, and litigation 
often results, and with it large verdicts and 
liberal fees. ‘“‘The corporations are pri- 
marily responsible for it. Because, with a 
few honorable exceptions, they treat every 
claim for damages, no matter how just, as 
an iniquitous attempt at robbery, and if 
they cannot bully the claimant into settling 
for a small sum, they fight it out with every 
means in their power. In short, they in- 
sist upon swindling this class of creditors 
out of their just dues.’’! 

Personal injury litigation arising from 
injuries to the public, or to those other than 
employees, allows, to some extent, the elim- 
ination of insurance abuses. Nevertheless, 
the record of settlements made in liability 
cases by railroads and trusts and other 
large corporations that maintain claim de- 
partments of their own, demonstrates, with 
few praiseworthy exceptions, that the policy 
of these corporations is universally one of 
cheap settlement, or no settlement, regard- 
less of the merit of the claim. 

On the one side may be found organiza. 
tion that comes with wealth, and intimida- 
tion that comes with power; on the other 
side, helplessness, ignorance, and fear. Then 
comes the product of organization, the 
modern claim adjuster, whose sole pur- 
pose is to secure a settlement for a small 
sum. He has been trained in all the sub- 
tlety and chicanery of the trade. To his 
mind the case is invariably one of no lia- 
bility, but if liability undeniably exists, he 
cunningly and craftily juggles the injury. 
He is smooth of tongue and polite of man- 
ner when it best serves his purpose to be 
so. He cares nothing for values. He is 
after results at the lowest possible cost. 
Upon these results his remuneration, even 
his job, depends. That a man has been 
crippled for life, that a widow has been 
left penniless with small children, and the 
legal claim against the company clear, is 
irrelevant and immaterial. He has been 


' Editorial, Saturday Evening Post, Oct. 14, 1905. 
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taught to talk and think in two figures, 
occasionally three; against this tool of cor- 
porate greed is pitted some poor unfortu- 
nate, and, too often, ignorant claimant, who 
knows nothing of injury or of law. It is 
like killing chicks with a cannon. This is 
the really pitiful spectacle that forms the 
background for many of the abuses that 
to-day may be vividly depicted in injury 
cases. Truly, no injured man is fit to pass 
judgment upon the merit and value of his 
own claim, and no more is he fit to cope 
with the ‘‘smooth gentleman of guile ”’ than 
with the engine that struck him. It is an 
unfair, unequal contest, and in the majority 
of cases can only result one way. 

If corporations would pay in settlement 
of damage claims amounts that would fairly 
approximate their just value, the tendency 
would be to settle rather than to litigate, 
and those corporations that are known to 
meet the issue squarely, with a purpose to 
honorably weigh the facts and determine 
the rights of the parties, and to consider 
fairly the question of injury, seldom have 
any difficulty in securing a just result. But 
when every lawyer knows of ‘settlements 
that ought to fix the brand of shame upon 
the corporations in whose name they were 
made; when every doctor has personal 
knowledge of cases in his own practice where 
injured men — ofttimes permanently crip- 
pled — have ignorantly signed away their 
rights for a mere pittance; when the at- 
tachées of every hospital in the land have 
seen and know of the trickery and deceit 
that is perpetrated in effecting cheap bed- 
side settlements, can it be said by any rule 
of ethics that counteracting influences shall 
be open to censure, when they seek to pre- 
vent these methods from being carried on 
unmolested. It is indeed pitiful that any 
interference should ever be interposed to 
prevent a corporation from securing iron- 
clad releases upon its own terms, when those 
terms are grossly unfair and undeniably 
unjust, and can only merit the condemna- 
tion of all right thinking men! 





This, then, is the situation that properly 
calls for remedial action. It cannot be 
denied that any plan that seeks to work out - 
exact justice between the corporation and 
the individual will be welcomed by. the 
individual. , 

It would mean a proportionate increase 
in cost for every injury, and that would 
mean more reasonable care to prevent injury. 
Many of the improvements and methods 
to-day employed to reduce the hazard of 
railroading, and to minimize the dangers of 
mines, factories, and furnaces, are due, not 
to the love that corporations have for human 
life and limb, but because of heavy judg- 
ments and expensive litigations. 

Large verdicts for personal injuries are not 
unrighteous and iniquitous, as corporation 
attorneys would have us believe. On the 
contrary, they are the most effective stim- 
ulants to the production of reasonable care 
and the adoption of better safeguards. 
Heavy verdicts mean improved rolling stock, 
safer roadbeds, and more careful inspection. 
They are the forerunners of blocked frogs, 
covered cogwheels, and guarded machinery. 
They produce new rules and regulations, 
better material for scaffolding, and a little 
more care in their construction. Touch the 
“‘rocks”’ of the corporation and instantly 
abundant streams of care and prudence 
burst forth. The city of Cleveland recently 
sustained an unusually heavy judgment for 
injuries arising from a defective sidewalk; 
within a few weeks over two thousand de- 
fects had been reported into the street de- 
partment by the police force, and active 
measures taken for their repair. Had the 
city won, it is obvious that no such public 
missionary work would have resulted. So, 
a substantial verdict for the plaintiff is a 
lesson learned, that operates, not alone to 
benefit the present community, but genera- 
tions yet to come. 

To a considerable extent the present 
abuses in tort litigation can be removed by 
the enactment of a just and fair Workmen’s. 
Compensation Act, but corporations are not 
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ready to lend their support to so radical and 
expensive a measure, until other legislation 
has intervened. When the States, by proper 
enactment, abolish the barbarous defense 
of ‘‘assumed risk,’’ a doctrine that bars 
recovery for the master’s negligence, even 
though the servant is free from fault; when 





the ‘“‘fellow servant”’ defense is either elim- 
inated or restricted within sane and logical 
bounds, then the corporations will discover 
that the cost of injuries is an item that must be 
reckoned with, and then, and not until then 
will they favor Workmen’s, Compensation. 


CLEVELAND, O., March, 1906. 


Mr. WEst. 


N Chicago, two years usually elapse be. 
fore a personal injury case can be brought 
to trial. On the theory that ‘delay is 
always good for the defense,’ defendants’ 
counsel discourage either the settlement or 
speedy trial of personal injury claims. The 
plaintiff needs money, especially if incapaci- 
tated for work; he or his witnesses may die; 
they may remove to other jurisdictions; 
they will forget and lose interest in the case. 
Plaintiff's attorney is usually not as well 
equipped as is the defending counsel, for 
the prosecution of appeals through the 
Appellate and Supreme Courts, nor is his 
client as able to bear the expense, which is 
often most burdensome. It often happens 
that after the statute of limitations has run, 
the plaintiff discovers he has sued the wrong 
defendant. The declaration may state a 
cause of action, but the proofs develop 
a different but equally good cause of action, 
on which there can be no recovery because 
it is too late to amend. If, through inex- 
perience, an immaterial fact, not suscep- 
tible of proof has been alleged in plaintiff’s 
declaration with’ particularity, thereby be- 
coming material, it must be proved as 
alleged or there will be a variance. 

The defendant fears the passion and preju- 
dice of juries. Although delay is a defence 
often utilized in the State Courts, the de- 
fern dant prefers an earlier trial in the Federal 
Courts, where written instructions are not 
reeled off in a monotone, but where the 
judges orally sum up cases, review the facts, 
and instruct as to the law. He also be- 
lieves that in the Federal Courts the judges, 
on account of their life tenure of office, are 
less susceptible to outside influences, and 





the jurars are of a higher grade of intelli- 
gence. But what will remedy the abuses 
in the State Courts, of which both plaintiff 
and defendant complain? 

In the trial of a personal injury case it 
seems that all disputed questions are treated 
as questions of fact to be determined by 
the jury. All information or instruction 
as to what previously has been decided in 
similar cases, is rigidly excluded from the 
jury, which is left without guidance as to 
the facts, and with little understanding 
as to the law, each case being treated as if, 
in all respects, it were the first of its kind. 
The jury decides and the court enters judg- 
ment that the certain course of conduct of 
the defendant, or plan of construction, 
or method of doing work, under which a 
person has sustained an injury, does or does 
not, as the case may be, entitle the injured 
party to damages. This decision often fur- 
nishes no rule for the guidance of other 
defendants in similar cases. If the em- 
ployer, desiring to adopt means of self pro- 
tection and to comply with the law, makes 
changes to conform to the apparent require- 
ments of that decision, entailing considerable 
expense and inconvenience and acting pos- 
sibly against his own judgment, he is no 
better off than before. After the change 
is made another person suffers an injury. 
The matter is submitted to another jury. 
This jury is not permitted to be informed 
of the previous jury’s decision. It may 
decide differently from the previous jury 
on the same or similar facts. There is no 
reason why most of the leading principles 
of negligence should not by this time be as 
clearly defined and as easily ascertainable 
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as are those of the law merchant. If such 
were the case a vast amount of personal 
injury litigation would never reach the 
courts because parties could readily deter- 
mine for themselves that their best interests 
would be consulted by an amicable settle- 
ment out of court. Therefore, if the laws 
relating to negligence were codified, it is 
believed that parties would be enabled to 
understand more thoroughly their reciprocal 
rights and duties. Employers would take 
better precautionary measures for the pro- 
tection of employees. Moreover, young and 
careless attorneys would be enabled to advise 
more accurately. 

If the statute of limitations were modi- 
fied so that in certain cases a new action 
might be brought, even after the expiration 


_ of two years from the date of the injury, 


there might be less frequent miscarriages 
of justice. 

If the state judges were appointed or 
elected for longer terms; if causes were not 
passed or continued, except for good reasons; 
if masters were required to furnish informa- 
tion enabling their servants to know whom 
to sue for injuries, received in the line of 
their employment; if the criminal laws for 
the punishment of perjury were more prac- 
tical so that more convictions could be 
secured ; if the instructions, when in writing, 
were limited to a reasonable number; better, 
still, if judges could instruct orally; if ex- 
pert medical testimony were provided by 
the court rather than by the parties; if the 
physical surroundings in the court room 
were more comfortable and sanitary; if 
there were calendars of personal injury 
cases only, so that jurors would become 





educated in personal injury litigation (such 
calendars are now made of case actions 
against the City of Chicago); if it were pos- 
sible to regulate by statute the recovery, 
based on the extent of the injury and the 
amount of the injured person’s earnings for 
a stated period prior to the injury, thus 
eliminating from these suits a certain specu- 
lative character; if one stubborn or corrupt 
juror could not cause a disagreement or an 
unjust verdict; if judges would refuse to 
excuse from jury service high grade busi- 
ness and professional men, — it is believed 
more just verdicts would result. 

Under present conditions after the pres- 
entation of all the evidence and before the 
retirement of the jury, or when a jury is 
waived before the judge’s finding has been 
noted down, the plaintiff may take a non- 
suit. This often works a great injustice 
to the defendant. 

If trial judges always had courage enough 
to direct verdicts in proper cases; if trial 
and Appellate Courts had more extensive 
powers for reviewing verdicts on questions 
of fact, — the inducement to parties to try 
for a capital prize in the jury lottery would 
disappear. This would diminish the number 
of suits. It would give more speedy trials. 
It would remove from the employer some of 
the temptation to litigate an undoubtedly 
just claim. 

Finally, if the legal and moral require- 
ments for admission to the bar were more 
rigid, suits without merit would be fewer, 
findings would be more equitable and clients 
would receive fairer treatment. But it is 
easy to criticise. It is difficult to remedy. 

Cuicaco, Itt., March, 1906. 


Mr. WERNER. 


HAVE accepted your invitation to con- 

tribute to a symposium on the above 
subject with the understanding that the 
methods of eradicating the abuses in this 
field of litigation from a legal and profes- 
sional, rather than from an economic and 
social standpoint, were to be considered. 





I therefore will not attempt to discuss, in 
what I may have here to say, such remedial 
legislation as has been attempted by way 
of ‘‘Fellow Servant,’ ‘“Employer’s Liabil- 
ity,’ or ‘‘Workmen’s Compensation”’ Acts. 

Before we attempt to suggest remedies for 
abuses, we ought in all fairness to be sure 
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that abuses exist, and to be able to state 
clearly what they are. That compensation 
or pecuniary assistance should be desired 
by and provided for workmen or those 
dependent upon them, where disability or 
death results from personal injury sustained 
whilst engaged in gaining a livelihood, is 
natural and proper. That it should be pro- 
vided for in such a way that the recipients 
may feel that they are legally entitled to 
it, and that it be not given in a way calcu- 
lated to undermine the honesty or self- 
respect of the injured, is certainly of primary 
importance. As the policy of our laws 
should be to build up self-respecting, honest, 
and prudent workmen, so the chief abuse 
must be found in the resort to methods 
which tend to rob the injured, and their 
sympathizing witnesses, generally fellow- 
workmen, of these virtues. Now what is it 
in our present methods which has this ten- 
dency? 

A professional experience of over a quarter 
of a century, spent chiefly in the defense 
of personal injury cases, warrants me in 
saying that there is scarce a case of injury 
sustained by a workman out of which a 
skillful and unscrupulous lawyer cannot 
frame a theory and distort testimony, which 
will take his case to a jury; and second, 
that, on the other hand, in the very large 
majority of such cases, a perfectly candid, 
uncolored statement of all the pertinent 
facts would demonstrate to any fair-minded 
and competent lawyer absolute non-liabil- 
ity on the part of the employer. Of course 
I refer to jurisdictions where the Remedial 
Acts above mentioned are not in force. 

I was asked recently for a report as to the 
results obtained in cases of this nature 
which I had tried for a certain Employers’ 
Liability Insurance Company. I found, 
omitting the cases which I had settled as 
a matter of sound business policy, that out 
of ninety-two cases actually tried in the 
courts for this one company, eighty-five had 
been decided in favor of the employer and 
seven in favor of the injured workman (or 





his dependents); and that of these, twenty- 
five had been taken to appellate courts 
before final adjudication was had, in which 
nineteen met reversals and six affirmances. 
These cases were of the most miscellaneous 
kind, injuries in mines, in factories, in the 
construction and demolition of buildings, 
in connection with passenger elevators, elec- 
trical appliances, etc., and in jurisdictions 
where the abuses referred to are probably 
not less rife than in other jurisdictions. 
Such an experience warrants me in conclud- 
ing that in the vast majority at least of the 
suits instituted to recover damages for per- 
sonal injuries, there is no legal liability, and 
that the time of litigants, witnesses, courts, 
and juries is wasted, to say nothing of the 
costs and expense incident to such litiga- 
tion, and of hope deferred that sickeneth 
the heart. I do not lose sight, in speaking 
of the non-liability for damages in this class 
of law cases, of the many meritorious claims 
for damages on account of injuries, which 
are settled without litigation. I am speak- 
ing, as I have been asked to speak, of per- 
sonal injury /itigation. 

Is there then any method by which the 
unmeritorious cases can be weeded out with- 
out the loss of time and expense of litiga- 
tion, with the attendant corruption of 
claimants, witnesses, and others interested 
in the successful maintenance of such law 
suits? The vast majority of these cases are 
prosecuted by plaintiffs suing as paupers, 
by lawyers employed on a contingent fee 
basis. A worse combination to the end of 
securing justice can hardly be imagined. 
The claimant has nothing to lose and every- 
thing to gain. His self-respect is gone 
when he is forced to sign an affidavit repre- 
senting himself as a friendless pauper. The 
lawyer’s very livelihood is dependent on 
his making a case out of a class of cases 
notoriously barren of fruitful results. What 
should a court do upon an application in 
such a case for leave to sue as a poor person? 
I answer: If, upon examination, a prima 
facie case be disclosed, the application 
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should be granted, upon condition, how- 
ever, that the prosecution of the case in 
favor of thisfward of the court should be 
confided to a reputable and experienced 
lawyer, to beappointed by the Court, who 
may thereafter dismiss, settle, or contest, 
as his judgment may dictate as best for 
plaintiff, his fee to be fixed by the Court, 
and taxed as part of the costs in the case, 
to be paid by the defendant in the event 
that final judgment be had for the plaintiff, 
otherwise to be paid by the county just as 
are the other costs incurred by the plain- 
tiff. As a rule the real interests of the 
claimant will be far better protected in this 
way than as now in the hands too often of the 
ignorant, inexperienced, and g-zossly selfish 
practitioner, who in the vast majority of 
- cases has been an entire stranger to the 
claimant until he proposed the unholy 
partnership. 

Suggestions as to a restriction or modifi- 
cation of the right of trial by jury in these 
cases have been made. Space forbids my 


entering upon any enlargement on this 


point. The impulse in the ordinary juror 
to relieve the suffering and needy at the 
expense of a presumably rich corporation 
protected by a supposedly richer insurance 
company, is almost too great for human 
nature, as exhibited in the jury box, to 
resist. In the large majority if not in all 
cases the judge is much more capable in 
every respect of solving disputed questions 
of fact, or of mixed law and fact, than the 
jurors ordinarily obtainable. 

So, too, a restriction or modification of 
the right of appeal has been suggested. 
A diligent reader of the West National Re- 
porter System, having this class of cases 
especially in view, is amazed at the con- 
stantly increasing number of these cases 
decided by our courts of last resort through- 
out the country, and at the comparatively 
few which decide any question either new 
or important in this branch of litigation. 
The fact is that most of these cases are 
defended by parties whose early attempts 





at fair adjustment have been repelled, and 
who have a very natural distrust of the 
results obtained by jury trial by reason of 
the abuses which they know exist, and 
which we are here discussing. Supplied 
with ample means for defense, they deter- 
mine to defend to the bitter end, often from 
a high sense of what is due to themselves 
and to society in resisting injustice. The 
result is that almost every adverse judg- 
ment is appealed from. In the course of 
the trial, with an appeal in view, all manner 
of questions are raised, having but remote 
connection with the real merits of the case 
and ultimate rights of the parties; instruc- 
tions, having any purpose but to instruct, 
are drawn and requested ; and often the sum- 
mary brief on motion for new trial presents 
but little resemblance to the elaborate one 
submitted in the higher courts. Space for- 
bids more on this point. 

With the corrections of the abuses to be 
obtained by legislation, permit me to add 
one word. Attempts at the definition of 
rights, or the abolition of common-law de- 
fenses, by statute, are often unfair on prin- 
ciple, and lead to new floods of litigation. 
The statutes have to be construed and then 
amended and then reconstrued and again 
amended, and so on, as long as the intellect 
of man and human language are imperfect. 
Compulsory insurance grants relief certain 
and expeditious, and places the burden 
where it rightly belongs and ultimately must 
rest —on society at large. We, in this 
country, seem hardly prepared to follow our 
European neighbors on this lead. I have 
heretofore, however, suggested a plan of 
accident insurance which, if generally 
adopted, I believe would give'the employer 
all the protection he now gets from his Em- 
ployers’ Liability Insurance policy, and pro- 
vide protection for the employee, and do 
more towards the removal of the abuses of 
personal injury litigation than all the other 
methods heretofore suggested, and this con- 
sists simply in the extension of the princi- 
ples underlying the ordinary Railway Vol- 
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untary Relief Associations to all employers 
of labor, and the substitution of a responsi- 
ble insurance company for the Relief Depart- 
ment of the employer’s organization. The 
result of substituting a co-insurance acci- 
dent policy for an Employers’ Liability 
policy is that both parties, the employee as 
well as the employer, receives protection, 
and their interests are harmonious instead 
of as now, under the ordinary Employers’ 
Liability policy, antagonistic. As this pro- 
posal will be entirely new to many of your 
readers, and as insurance companies will be 
bound to provide such policies as soon as 
there is sufficient demand therefor, I shall 
use the remainder of my alloted space to 
explain more fully the nature and effect of 
this proposed insurance policy. 

This is an ordinary accident insurance 
policy of the present up-to-date form, issued 
by a regular insurance company, which 
embodies a contract between employer and 
employee, whereby the employee, in consid- 
eration of a partial payment by his employer 
of the premium for such policy, agrees, in 
the event that he elect to receive benefits 
provided for in the policy on account of acci- 
dental injury, to release his employer from 
any and all liability on account thereof if 
occasioned by the negligence of his employer. 

The position of the insurance company 
issuing such policy would be precisely that 
occupied by the benefit associations in the 
similar contracts, which have come before 
the courts of this country on numerous occa- 
sions, in cases between railroad corporations 
and employees, wherein such contracts have 
been uniformly upheld. The Baltimore & 
Ohio Employees’ Relief Association, the Bur- 
lington Voluntary Relief Department, the 
Philadelphia & Reading Railroad Relief Asso- 
ciation, the Pennsylvania Railroad Volun- 
teer Relief Department, and the Plant Sys- 
tem Relief and Hospital Department, are 
instances of such benefit associations. 

The courts have uniformly pronounced 
these associations of the highest order of 
benefit societies, and have pointed out that 





the contract simply offers the employee the 
opportunity to make his choice between the 
sure benefits of the association and the chances 
of litigation; and they have held, not only 
that such contracts were not against public 
policy, but on the contrary in harmony with 
the soundest public policy, inasmuch as the 
benefits payable to the injured employee are 
available for his relief without reference to 
the question of negligence of the master, 
thus including benefits in cases of accident, 
pure and simple, of injury by negligence of 
fellow-servants, and even by the employee’s 
own contributory negligence, thus covering 
a wide field in which there is no legal liability 
on the part of the employer, extending even 
to all cases of accidental injury to the em- 
ployee during the term of his employment, 
whether or not happening whilst actually 
engaged in work for the employer, or whilst 
going to or from work, at home, or whereso- 
ever. The cost of this policy to the employer 
would in all probability not greatly exceed 
the premium he now pays for inadequate 
liability insurance. 

It has even been decided that it is not 
within the power of a legislature to take 
away the right of parties to enter into such 
a contract, and I beg to quote the following 
from a decision by Judge Ricks, of the U.S. 
District Court of Ohio, who says, in Shaver 
v. Penn. Co., 71 Fed. Rep. 934: 

““The sole question is whether, under the 
admitted facts already stated, this contract 
is valid. There are decisions of the Supreme 
Courts of the States of Iowa, Maryland, 
Pennsylvania, and of State Courts in Ohio, 
and of Circuit Courts of the United States in 
Ohio, holding such contracts legal and bind- 
ing. Under this plan employees of rail- 
roads are afforded protection by species of 
insurance. This sort of protection is not 
available to them in ordinary insurance 
companies, except at such high cost as to 
make it substantially unobtainable. Mem- 
bers sick or injured are entitled to benefits 
regardless of what causes their temporary 
disabilities. They will thus receive bene- 
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fits in cases where no claim against the rail- 
road company should be made. They could 
receive benefits, also, in cases where the in- 
jury was the result of their own contribu- 
tory negligence, or of that of fellow-servants 
in the same department of service, in both 
of which cases, as a rule, no right of action 
would arise against their employer. Now 
if the employees desire to enjoy the benefits 
of such contracts they should have the right 
to make them. They are capable of decid- 
ing themselves whether they want to con- 
tract for such protection. It is not within 
the powers of a legislature to assume that 
this class of men need paternal legislation, 
and that, therefore, they will protect them 
by depriving them of the power to contract 
as other men may.” 





Though the question discussed has usu- 
ally arisen in actions between railroad com- 
panies and their employees, of course the 
same rule would obtain as between any pri- 
vate employer of labor and one of his em- 
ployees. Indeed, it was involved in such a 
case wherein the Lake Superior Iron Co. 
attempted the organization of a relief de- 
partment similar to that of railway com- 
panies (63 Mich. 690). It is readily appar- 
ent that for the ordinary employer of labor 
the organization of such a department of 
his business is impracticable, and the history 
of some of the relief departments formed by 
railway companies has shown the danger of 
attempting to merge the functions of insur- 
ance company with those of a railroad. 

St. Louris, Mo., March, 1906. 


Mr. TAyLor. 


S long as machinery is used, personal 
injuries will occur. The increase in 
the number of accidents has been commen- 
surate with the more general use of ma- 
chinery. Laborers are not more careless 
now than formerly, but the likelihood of 
injury has become greater. We may, there- 
fore, look upon the problem of liability for 
personal injuries as one which cannot be 
disposed of absolutely, but which must be 
handled in the manner which, in the long 
run, will reduce the number of injuries and 
accord redress in meritorious cases only. 
That great injustice now exists in the 
legal administration of this class of cases is 
beyond dispute. The hope of securing large 
contingent fees has lured into this field of 
practice not only attorneys with limited 
business, but also many lawyers of great 
ability and skill. Man: cases which are 
wholly without merit, are started with the 
expectation that the defendant will settle 
for at least the amount which it would cost 
him to try the case, — a species of black- 
mail. The inclination of judges to shift re- 
sponsibility and to place the solution of cases 
in the hands of juries, whose prejudices are 





well understood, has done much to encour- 
age this class of litigation. 

In defense, counsel have resorted to most. 
subtle refinements of the law in respect of 
assumption of the risk, fellow-servants, safe 
places, rules, and kindred points, and in indi- 
vidual instances such differentiations have 
been successful; but such legal distinctions. 
have been met by variation of the facts so: 
as to take the cases out of the rule and thus. 
no permanent security has been obtained. 

The result has been that employers have 
been compelled to resort to insurance as the 
only method by which they can safely con- 
duct their business. Thus, an additionak 
fixed expense has been placed upon them. 
From the standpoint of the courts this has 
made no difference, however, for the insur- 
ance companies have simply taken the place 
of the employers. The number of cases has 
not been decreased; indeed, this course has 
had rather the opposite effect, because juries 
are inclined to be especially liberal as against 
insurance companies. 

Such is practically the present condition 
of this class of litigation in this country. 
The courts are over-burdened. The trial 
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of meritorious cases of this nature is greatly 
delayed ; and the disposition of general legal 
matters is seriously hampered. 

Under the present conditions existing in 
the courts I see but little prospect of relief. 
The proverbial generosity of juries with the 
money and property of other people will 
constantly encourage litigants to fit the facts 
to the decisions. Improvement of the situ- 
ation, through the medium of the courts 
themselves, is scarcely to be expected. It 
seems to me, therefore, that the only refuge 
lies in the enactment of statutes which will 
tend to decrease the number of injuries and 
to prevent the bringing of purely specula- 
tive cases. 

The following suggestions occur to me: 

1. Laws prohibiting or restricting the 
employment of children should be adopted 
and enforced. In this State the minimum 
age of children who may be employed in 
factories is fixed at fourteen years. I pre- 
sume the statutes of other States are simi- 
lar. The age limit might be raised with 
propriety. We may reasonably assume that 
persons of greater age would display greater 
discretion and judgment in the handling of 
machinery and that thus the number of in- 
juries would be substantially decreased. I 
believe that such a law, strictly enforced, 
would also have a very beneficial effect from 
the standpoints of education and the gen- 
eral welfare. 

2. The enforcement of statutes requiring 
careful provision for the safety of employees, 
and requiring employees to take pr~per pre- 
cautions for the safety of themselves and 
their co-employees would also have a bene- 
ficial tendency. A great many personal in- 
juries are caused through what amounts to 
criminal carelessness and reckless disregard 
for the safety of their fellow-servants. Strict 
accountability for such carelessness would 
cause employees to be more thoughtful. 

3. Strict laws against champerty and 
maintenance, if properly enforced, would be 
very beneficial. It is urged that such laws 
would prevent poor persons, who have been 





injured, from obtaining redress; in other 
words, that unless the person injured is 
able to make a contract for payment for ser- 
vices and disbursements on a contingent 
basis, he will be unable to have his day in 
court. I do not believe that this position 
is true in fact. It not infrequently occurs 
that meritorious cases of this class are pre- 
sented in Court by our best and busiest 
lawyers, who take them either out of chari- 
table considerations or from the fact that 
the result is reasonably certain and reason- 
able compensation is assured. In most in- 
stances, friends of the injured person will see 
that his legal rights are protected. Deserv- 
ing cases will always receive proper atten- 
tion without the necessity of sharing contracts 
whereby the attorney becomes personally in- 
terested in the result of the litigation. 

4. Statutes should be passed requiring 
early notice of claims of this kind. Such 
statutes are in existence as to claims against 
municipalities, and by shortening the time 
of the statute of limitations, a similar result 
has been obtained as to other employers. 
Still, by reason of frequent changes of em- 
ployees and inability to ascertain the true 
condition of machinery at the time of the 
accident, failure to give speedy notice of 
injuries frequently leads to injustice. If a 
claim is meritorious, no harm will be done 
by making a requirement which will per- 
mit early investigation. 

5. I believe that the present jury system 
is responsible for much of the present injus- 
tice in this class of cases. Whatever we 
may think of the merits or demerits of this 
system, it is doubtless here to stay, and all 
that can possibly be done is to modify it.in 
some respects. Practically speaking, leav- 
ing a case to a jury for decision upon the 
facts simply leaves the question as to the 
amount of the verdict. The fact of injury 
seems to render the testimony of the plain- 
tiff and his witnesses conclusively true. 
Again, practically speaking, our juries are 
not composed of men who represent the 
average intelligence of the community. Men 
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of affairs avoid jury duty. Educational re- 
quirements have thus far been merely a 
farce in actual practice. 

In the matter of taking private property 
for public use, the constitutional provisions 
of the several states usually require that the 
jurors shall be freeholders. Thus, a higher 
grade of jurors is usually obtained. But in 
negligence cases, which by reason of their 
number have become much more impor- 
tant, no such requirement exists. Defen- 
dants are at the mercy of the caprice, 
prejudice, and vicarious generosity of com- 
paratively low-grade men. I believe that a 
property qualification would materially im- 
prove the character of our juries, and by 
getting the judgment of men who own 
property themselves and appreciate its 
value, results more akin to justice would be 
obtained. 

6. The European legislation on this sub- 
ject strikes me very favorably. It is per- 
haps doubtful whether such enactments 
could be obtained in this country. I have 
not given the question of their constitution- 
ality any consideration. But the present 
tendency of legislation on this subject re- 
quires that some steps be taken to limit the 
extent of liability. 

As the result of the recent Federal deci- 
sion affirming the validity of the Minnesota 
statute relative to fellow-servants, we may 
anticipate that similar enactments will be 
made in many other of the states. 

The decisions that employees do not as- 
sume the risk of violation by the master 
of state laws for the safety of employees, 
even though the danger is obvious, have a 
similar tendency, viz: to render the master 
an insurer of the safety of his servant. 

At the same time, other statutes have 
been enacted under which there is less oppor- 
tunity for speculation on the question of 
damages. In many of the states there 
exists a fixed limit of liability in case of 
death. Under the laws of Michigan for 
many years there has been no liability in 
case of instantaneous death as the result 





of injury, except for such damages as shall 
be deemed fair and just, with reference to 
the pecuniary injury resulting from such 
death, to those persons who may be entitled 
to such damages when recovered. As in 
many instances no one is so dependent on 
the deceased as to suffer pecuniary injury 
by his death, no recovery can be had. Until 
recently, however, if the injured person 
lived any appreciable length of time, the 
cause of action survived, and the admin- 
istrator could recover all of the damages 
which accrued to the injured party himself. 
By the statute of 1905 this right of action 
has been taken from the administrator, 
whether death as the result of the injury 
is instantaneous or not. Thus, in all cases 
where death results from the injury, the ele- 
ments of pain and suffering are eliminated. 

All such laws have a tendency to reduce 
the opportunity for speculation on the ques- 
tion .of damages. 

Now if the tendency is to enact laws 
which practically render the employer an 
insurer, why should not the measure of 
liability upon the insurance be fixed also? 
Why determine the fact of liability and 
leave the measure of damages open? 

In all kinds of insurance a limit of liabil- 
ity is fixed. If this were not so insurance 
companies could not exist. Why, then, 
should manufacturing companies be com- 
pelled to assume the liability of insurers 
without limitation as to damages? The 
logic of such enactments is apparent. 

It may be argued that the real extent of 
injury necessarily varies, that the loss of a 
limb, for instance, would be more injurious 
to one than to another. But it may be 
assumed that a fair amount would b> fixed 
by the law and individual cases would have 
to give way to the general average. 
Statutes fixing liability in case of death re- 
sult in the same inequality, but they have 
been sustained. 

Perhaps a measure of damages might be 
agreed upon by actual contract, but this 
would be impracticable in the case of large 
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employers of labor. It would be preferable 
to have a law fixing the measure of damages, 
with reference to which the parties would 
be deemed'‘to contract. 

I fully appreciate that legislation of the 
kind above suggested can be obtained only 
with the greatest difficulty. I realize that 
bills of this kind would meet the determined 
opposition of labor organizations. Possibly 
such legislation is impossible at present. 





But I have an abiding faith that the time 
will come when employees will realize that 
their interests are identical with those of 
their employers. It is not to the interest 
of injured employees, who have meritorious 
cases, that dishonest cases should prevail 
or that excessive damages should be allowed 
so as to cripple employers and to discourage 
investment in manufacturing enterprises. 
Detroit, Micu., March, 1906. 


Mr. Bryant. 


S there too much litigation in the Courts 

of Maryland? If yea, what is the cause, 
and what the remedy? If there is not, then 
with the cause and remedy we need not 
bother ourselves, in this State. Of course 
in the very nature of things Baltimore City, 
with its six hundred thousand inhabitants, 
would be looked to in a great measure for 
an answer to the several inquiries. 

In this city we have three courts with 
concurrent jurisdiction, where our jury trials 
are held. From data gathered we find that 


on the second,Monday in January, 1906, the 
Superior Court had on the trial calendar 977 
cases, 508 of which were damage cases and 


469 commercial cases. The Court of Com- 
mon Pleas had 436 cases, 355 of which were 
damage cases and 81 commercial cases. 
The Baltimore City Court had 1157 cases, 
930 of which were damage cases and 227 
were commercial cases. 

Thus we see in the Superior Court the liti- 
gation was about evenly divided. In the 
Court of Common Pleas there are about four 
damage cases for one commercial case, but 
the docket in that Court is small in com- 
parison with the other two. In the Balti- 
more City Court there are a little more than 
four damage cases to one commercial case. 

Thus it appears, that in January, 1906, 
our three Courts began the January term 
with 1793 damage cases and 777 commercial 
cases. For the year 1905 the Superior 
Court was in session 292 days and this time 
was about equally divided in the trial of 
damage and commercial cases. 





The Court of Common Pleas was in session 
211 days and about one fourth of this time 
was occupied in the trial of commercial cases 
and all of the commercial cases were called 
for trial and either tried or continued; the 
other three fourths of the time was taken up 
in the trial of damage cases. 

The Baltimore City Court was in session 
293 days, 98 days of which was consumed in 
the trial of commercial cases, the whole 
commercial docket having been called for 


‘trial or continuance, and the balance of the 


time was consumed in the trial of damage 
cases. 

This data discloses the fact that in the 
year of 1905 in two of our three courts all of 
the commercial cases therein had an oppor- 
tunity to be heard and disposed of, and in 
the other, the Superior Court, the first of 
this year 1906 finds its docket with the cases 
about equally divided; hence it cannot be 
accurately claimed that damage litigation in 
Baltimore city in the year of 1905 crowded 
out other kinds of cases. In the other courts 
of Maryland, outside of Baltimore city, I 
cannot get any specific data, but I am in- 
formed that at each term the dockets are 
pra_cically gone through with, and the 
court adjourns before the next succeeding 
term begins, and there is no overcrowding 
of the dockets by what is known as damage 
cases as distinguished from other causes of 
litigation. 

I presume that damage litigation is on 
the increase, and I believe this can be proven 
by an examination of the records of our 
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courts in Maryland, and I rather expect that 
commercial litigation is not making the same 
progress, and I think the cause is rather 
apparent. The possibility for accidents, 
with the dangerous agencies in use in this 
progressive hour, is getting greater all the 
time, and the individual’s bump of caution 
is not increasing in the same proportion, 
hence the result, more accidents, more in- 
juries, more supposed wrongs to be re- 
dressed and more damage suits; while on 
the other hand a general uniformity in our 
commercial laws, a simplified code of plead- 
ing, calling for speedy judgments, and a per- 
sistent mode of dunning, backed up by 
organized collection agencies, have in my 
opinion all tended to reduce what is termed 
commercial litigation. Then again, we must 
remember that the law upon matters com- 
mercial can be settled in a given case and 
be of binding effect in a commercial case of 
like character, while on the other hand we 
are told that negligence is relative, and that 
its presence or absence depends upon the 
facts of each case, and no general rule appli- 
cable to all cases can be laid down, so it 
seems to me until the world changes or we 
have some positive enactments damage liti- 
gation will flourish. It is true that there 
seems to be in the air a sentiment at this 
time against damage suits, and you may 
take any individual who is outspoken in 
this direction, but let him meet with and 
have an accident, whether with a car, an 
automobile, a bicycle, or a fly-wheel, then 
his case is the real thing, unlike all other 
damage cases, and his whole nature is 
changed and he wants redress for his sup- 
posed wrongs. The courts are open to him 
and in he goes if a settlement is not affected. 
Now ought the courts to be open to him or 
should they be closed? That is the question 
I take it. Well who is to determine the 
question? Should his lawyer do it? Sup- 
pose his lawyer is a good one, conscientious 
and wants to act fairly and justly in the 
matter to his client, will not an illustration 
give us some light? The following case 





occurred in Maryland, within the last 18 
months. A child is injured; the father 
brings suit for his son’s injuries; case tried 
and allowed to go to the jury; jury disagrees; 
case tried again before another judge and 
jury; case allowed to go to the jury; jury 
renders verdict for plaintiff covering in- 
juries. Appeal taken, appellant court says. 
case should never have been submitted to 
the jury at all, and judgment reversed with- 
out awarding a new trial. Now who is re- 
sponsible for the boy’s injuries, the time 
consumed in the three hearings of the case, 
and the costs of the proceedings? Two differ- 
ent trial judges said plaintiff had made out 
prima facie case, appellate court said no. 
The question is, who is to blame? Can it 
be said that the plaintiff’s attorney should 
never have brought the suit? Two different 
judges said his client had a case, but in the 
end it turned out that he had none, and this 
by the court of last resort. If a case is tried 
and won to a finish and fairly won, who can 
say that it should never have been insti- 
tuted? We will not get an answer until our 
jurisprudence is changed. Then it is the 
cases that are lost to the plaintiff, which 
should never have been instituted, and un- 
necessarily brought about the crowded con- 
dition of our dockets, and consumed the 
time of our courts and left in many instances 
its trail of unpaid costs. The bar is 
charged as being responsible for this class 
of cases, but in my opinion in many in- 
stances wrongfully charged. I again refer 
to the above illustration. If a lawyer tells 
his client he has a case when the lawyer 
believes he has not, and institutes proceed- 
ings with the hope of compromise, or for the 
purposes of vexation or any other purpose, 
then the attorney is to be censured, because 
he has polluted his high office, and such an 
attorney is a marked man, and will soon 
seek his proper level among the shysters of 
the profession. I hope this discussion will 
tell us what treatment we can serve up to 
this class of individuals. It occurs to me if 
you can get rid of the shysters at the bar 
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you will have gone a long way in solving 
the problem under discussion. Damage 
litigation you will have with you always, 
shyster damage litigation you can eliminate 
by putting him out of business, and in my 
opinion the Bar can help you in this direc- 
tion as well as the legislature. It has been 
intimated that a fake suit is often settled to 
save expense; if so, then the defendant ac- 
knowledges he thinks more of his dollars 
than he does of his principles, and if he does 
he then helps the fakir to do business rather 
than to put him out of business. Take a 
railroad company who has suits piled up 
against it, almost without number, and it 
claims, and perhaps justly, that lots of them 
should never have been brought, then had 
the company not better try these cases and 
win them, than to settle them, and thereby 
get a fresh supply of the same kind, because 
while trying these fake suits the company 
will be standing for principle and putting 
the fakir out of business, and putting off 
the day when meritorious claimants will 
convert their claims into judgments? I 
take it that all will agree that a meritorious 
claim will always have a standing in court 
and because it happens to sound in tort is 
no reason why it should be looked upon 
with suspicion. I believe in our jury system, 
but I also believe that it can be improved 
upon, and if we can get the court and bar 
to join hands in this direction, and have 
some concerted action, much might be ac- 
complished. If the conscientious, fair- 
minded, and substantial individual could be 
made to serve on our juries, then the wheat 
could be soon separated from the chaff, and 
another step in the right direction would 
be taken. It must not be forgotten, how- 
ever, as we go along seeking remedies for 
supposed evils, to do justice to all. The 


great mass of damage suits is directed 
against the corporations, because corpora- 
tions own the place where and the things 
which usually are involved in this charac- 
ter of litigation, and in attempting to pro- 
tect the corporate body let us not forget the 





human body and its rights. In Maryland 
I believe that all either want at this stage 
of the game is an upright judiciary, which, 
thank God, we have, an honest jury, and a 
fair fight, with no favors to either plaintiff 
or defendant. Other states may have a 
different condition of affairs which call for 
redress, and may I suggest that the con- 
serted action of the Bench and Bar with 
reference to shysters and acts looking to the 
personale of the jury box will bring assist- 
ance where assistance is most needed. In 
Maryland many of the damage suits are 
defended, not by actual defendants, but by 
the insurance companies who have issued 
certificates of protection. 

On April 1, 1902, an act went into force 
in this state which had for its purpose the 
creation and maintenance of a coéperative 
insurance fund, in the hands and under the 
supervision of the state insurance com- 
missioner, for the benefit of employees in 
certain lines of employment. 

The act provides that any corporation, 
partnership, association, individual, or indi- 
viduals engaged in the business of operating 
any coal or clay mine, quarry, steam or 
street railroad in this state and any incor- 
porated town, city, or county in the state, 
engaged in the work of constructing any 
sewer, excavation, or other physical struc- 
tures, or the contractors for the same, shall 
be liable in law to any employee, engaged in 
the above-named occupations, or in case of 
death to his wife, her husband, if the de- 
ceased be a married woman, or to his or her 
parent or children, in accordance with ‘‘ Lord 
Campbell's Act,’”’ for damages flowing from 
an injury to said employee or from the death 
of such employee, when such death or in- 
jury is caused by the negligence of the 
employer or by the negligence of any ser- 
vant or employee of such employer, and if 
it appears that such injury or death was 
caused by the joint negligence of such em- 
ployer, his servants, or employees on the 
one hand, and the negligence of the injured 
or deceased on the other, then the employer 
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‘shall be liable for one half of the damages 
sustained by such injury or death. But 
liability of the employer, town, city, etc., 
ceases under the provisions of the act, if 
said employer, town, city, etc., shall pay 
certain annual sums into the hands of the 
State Insurance Commissioner in monthly 
installments; coal and clay mining employ- 
ers pay $1.80 for each person employed, 
steam railroads pay the annual sum of $3 
for each employee residing in this state; 
street railway or trolley road the annual 
sum of 60 cents for each employee. Town, 
city, county, etc., to pay such sum for each 


-employee as the insurance commissioner shall 


adjudge necessary to insure each employee, 
in the sum of $1000, in event of death, con- 
sidering the occupation of trade risk in- 
volved, and this amount may be deducted 
from wages of the employees to the extent 
of one half. Those liable under this act 
cannot take advantage of it unless they on 
the first Monday of each month make a re- 
port under oath to the insurance commis- 
sioner, stating the number of persons em- 
ployed, and pay the monthly installments; 
and it is unlawful to make any contract 
waiving or avoiding this act. 

The insurance commissioner is to be cus- 
todian of the fund, so raised, and in case of 
death of employee insured under the act, 
to pay to his representatives or adminis- 
trator the sum of $1000. 

The insurance commissioner is to make 
annual report to governor of the state, and 
shall have plenary power to determine all 
disputed cases which may arise in the ad- 
ministration and to regulate the rates or 
premiums, in order to preserve the fund 
and pay the death claims. His compensa- 
tion is one per cent of the receipts of said 
fund. 

If a party, subject to provisions of this 
act, shall consider that he, they, or it are 
making better provisions on the whole for 
the workman employed, either by way of 
payments in case of death, injury, sickness, 
or old age, or all combined, and are con- 





tributing more in such manner than he, 
they, or it would be obliged to do under this 
act, then said party may upon application 
to the insurance commissioner be absolutely 
released and exonerated from all liability 
under this act. The insurance commis- 
sioner has power to act in this respect and 
to give a release, which shall be recognized 
in our courts. From information obtained 
I understand that three corporations in this 
state took the benefit of the Act, and when 
one of them was sued the act was pleaded 
in bar of the plaintiff’s right to recover, and 
upon demurrer filed to this plea the court 
of original jurisdiction held the act uncon- 
stitutional and void in the following words: 

“The act provided for the payment of the 
death benefit in two classes of cases in 
which there was previously no right of 
action, viz: where the death resulted from 
the negligence of a fellow servant, and where 
the deceased had by his own negligence 
directly contributed to his death. But for 
the handling and disbursement of this entire 
fund “plenary power’’ was lodged in the 
hands of the insurance commissioner, thus 
investing him with judicial or quasi judicial 
powers, and that without any provision for 
a trial by a jury or any right of appeal from 
his conclusions. Had the act stopped ‘here 
it might well have been argued that inas- 
much as it provided for a fund for the bene- 
fit of certain widows and orphans, who would 
otherwise be remediless, it was within the 
power of the legislature to place the admin- 
istration of that fund in the hands of such 
officials as it might see fit. But the act did 
not stop with the provisions already referred 
to but also embraced cases where the death 
had been caused by the negligence of the 
employer, cases where there would be a clear 
right of action in the courts under the ex- 
isting law. It also enacted that the em- 
ployers who made the payments provided 
in the act, should, by such payments, be 
exempted from further liability. 

The effect of the act was, therefore, not 
only to vest in the insurance commissioner 
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powers and functions essentially judicial in 
their character, but to take away from citi- 
zens a legal right which they had hereto- 
fore enjoyed and which could be enforced 
by them in the courts and also to deny to 
them the right to have their cases heard be- 
fore a jury. 

It is only necessary to clearly understand 
the provisions of this act to see that they 
are in direct conflict with several of the pro- 
visions of the Constitution of the state. 
Thus Art. 5, of the Declaration of Rights, 
assures to the people the right of a trial by 
jury. Knee v. City Pass. Ry. 87 Md. 624, 
Art. 19 gives to every one for injury done 
to him in his person or property, a remedy 
by the course of the law of the land. Yet 
both of these guarantees are completely 





ignored by the act in question. Without 
prolonging the matter, it is so clearly evi- 
dent that the act in question is framed in 
total disregard of the provisions of the Con- 
stitution that the act must be declared 
void, and the demurrer sustained.”’ 

From this decision no appeal was taken, 
although the act is still in force and the 
codifier of our laws has not put it in the 
Code recently published, doubtless be- 
cause of the opinion just mentioned. Thus 
it may be said that both parties to the liti- 
gation here are satisfied with things as 
they now stand, and in my opinion, it will 
require considerable discussion before a 
radical change is made in our civil pro- 
cedure, 

Battimore, Mp., March, 1906. 


Mr. QuACKENBUSH 


HE remedies for the abuses of personal 
injury litigation are publicity and 


prosecution. If the public be educated 


concerning the extent to which the truth is 
almost universally disregarded daily in the 


courts in personal injury cases, it will not 
be long before an aroused public will demand 
protection from this growing menace to 
property. So common has perjury become 
that jurors are inclined almost to applaud 
a clever lie well told. The judges are coming 
to look with indifference upon this crime. 
If they were not, there would be at least one 
witness committed for perjury every day by 
every judge engaged in the trial of such 
cases. In private conversation, the preva- 
lence of perjury is denounced by the judges, 
but it is only in the most flagrant case that 
a judge will, upon his own motion, issue a 
warrant for perjury in his own court. He 
will hesitate even to grant an application 
by one of the parties. Now this condition 
of things is not the fault of the judges so 
much as it is the fault of the public generally. 
If the judges felt that the public expected 
them to be keen to protect the courts from 
imposition, they would act without hesita- 
tion. The judicial branch of government 





| reflects the prevailing public opinion, per- 


haps unconsciously, but, nevertheless, as 
surely as any other. And the same propo- 
sition holds true concerning prosecuting 
officers. Their principal concern seems to 
be with the prosecution of crimes against 
property and those involving personal vio- 
lence. The crimes of perjury, subornation 
of perjury, champerty, and maintenance 
seem to be disregarded. The writer remem- 
bers only three convictions for perjury 
during the last fifteen years in the largest 
county outside of New York City in the 
state of New York. 

If, as has been said, all the powers of 
government have for their ultimate purpose 
the getting of twelve honest men in the jury 
box, how important it is that the twelve 
honest men shall have some assurance that 
they will not be made to waste their time 
listening to rank perjury in case after case. 

It would seem as if the oath of a witness 
has lost all religious sanction except in rare 
instances. It is necessary, therefore, that 
the positive law should be vigorously 
enforced if the courts are again to be places 
where men fear to falsify. 

Until recently, the public has been un- 
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aware of the prostitution of the courts 
because the defendant who has escaped a 
verdict based upon perjured testimony 
has not felt any duty resting upon him to 
prosecute. He is glad to avoid further 
litigation. The defeated defendant knows 
that he will be charged with a purpose to 
get even, if he complain, assuming that the 
verdict has not ruined him. The defendant, 
shocked at the outrageous lying against him, 
the jury which brings in an immediate verdict 
for defendant, and the bystanders all expect 
to hear the judge indignantly command 
the sheriff to take the perjurer to prison, 
but instead he blandly calls the next case. 

And so the evil might continue to grow 
were it not for the tendency of the times to 
bring about co-operation. The business of 
insuring employers against liability for the 
negligence of their servants is of recent 
development. But it has opened the eyes 
of many persons to the frauds and dangers 
of personal injury litigation. By taking 
the defense out of the hands of the individual 
defendant, it has made his case the concern 
of every one insured in the same company 
because, after all, the company is only the 
instrument for averaging the losses among 
the policy-holders. It has also given to the 
‘defense an impersonal character and the 
courage of numbers. It has resulted in a 
collection of accurate statistics. It has 
been the means of the organization of an 
Alliance against Accident Fraud. 

The Alliance against Accident Fraud is 
made up of the leading employers’ liability 
insurance companies, the accident coinpa- 
nies, the steam and the electric railway com- 
panies, the transportation and public service 
corporations, and, generally, contractors and 
business men of all kinds whose property 
may be the subject of attack through acci- 
-dent litigation. It is continental in its 
scope. Its purpose is publicity and prose- 
-cution for the crooks, including professional 





litigants, ‘‘fakirs,’”’ false witnesses, shyster 
lawyers, tricky doctors, ambulance-chasers, 
and runners, and the encouragement of fair 
dealing and honest and prompt adjustment 
of the losses of honest claimants. 

For the interchange of information con- 
cerning the practices of the “‘sharks’”’ local 
bureaus are established in the large centers. 
A card index is kept of all claims made 
against members giving the names of the 
lawyer and the doctor in each case as well 
as the claimant’s, together with any useful 
information obtained. 

There are pending against the street 
railway companies, represented by the writer, 
overtwelve thousand personal injury actions. 
The trial of these cases occupies about a 
quarter of the time of all the courts in New 
York City. 

Allowing for sympathy for the plaintiff and 
prejudice against a railway corporation, 
which necessarily influences many verdicts 
which are not warranted by the truth, it is 
significant that only a little more than one 
half of the cases tried result in a verdict 
against the defendant. This shows the 
extent to which groundless suits are brought. 
And yet until the organization of the Alliance 
against Accident Fraud there was no means 
of preventing the unsuccessful plaintiffs from 
trying to sell their injuries to any other of 
the numerous subjects of their attacks. 
Now, they will be instantly spotted and, 
if caught, they will be prosecuted by an 
impersonal, dispassionate organization. Fur- 
ther than this, every person having to do 
with the crooked case will be given the 
publicity which he deserves and which the 
protection of the public demands. 

The movement is in its infancy but it 
has already produced great results. It 
follows therefore that the best existing 
remedy for the evils under consideration is 
to be found in such an alliance. 

New York, N. Y., March, 1906. 
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Mr. DUANE 


UNDERSTAND it to be the object of 

this symposium to draw out sugges- 
tions as to the correction of abuses in per- 
sonal injury litigation, and the reduction of 
the large sums now being paid by defendants 
to the degree that they are paid unjustly. 
A considerable experience during the past 
twelve years in defending such cases, and 
to a much less extent in representing plain- 
tiffs, has led me to form certain conclusions 
which I will state seriatim. 

1. The surest safeguard against having 
to pay an unjust verdict, or an excessive 
verdict where the plaintiff is entitled to 
recover, is to make a thorough preparation 
of the defendant’s case. In addition to 
obtaining signed statements in advance 
from all of the witnesses to the occurrence, 
the history of the injured party should be 
investigated not only since the accident 
but for a considerable time previous thereto. 
This investigation should include the char- 
acter and amount of his work, his daily 
habits during the time that he alleges ill- 
ness or in capacity, and, in a general way, all 
facts which will furnish material for a suc- 
cessful cross-examination of the plaintiff 
and his witnesses, both by involving them 
in contradictions and by surrounding plain- 
tiff with such an aroma of deceit, fraud, or 
pretense as will neutralize, if not destroy, 
the sympathy which all juries feel instinc- 
tively for a man who asks for something as 
contrasted with a man who withholds it. 

2. No personal injury case should ever 
be allowed to go to trial by defendant unless 
there is a reasonable chance of securing a 
favorable verdict; or, when indefensible, 
that a jury will give a lower verdict than 
plaintiff is willing to accept in settlement. 
It is most undesirable for defendants of 
this class that too many cases should be 
tried, for the number of large and showy 
verdicts will thereby be increased. One 
large verdict advertised in the newspapers 
will encourage innumerable litigants either 





to insist on trial or to hold out for extrava- 
gant settlements. Hence a liberal system 
of settlement in advance of trial is of uni- 
versal benefit. 

3. In that large class of cases where 
defendant’s liability is undisputed I have 
found it efficacious to offer no evidence and 
to confine myself entirely to a discussion 
of the plaintiff’s evidence as qualified and 
cut down by cross-examination. This 
method tends to destroy all antagonism on 
the part of the jury, and in this jurisdiction 
entitles the defendant to the last speech. I 
have found that in scarcely ten per cent 
of the cases so tried have the jury rendered 
an excessive verdict. 

4. In defending cases which turn on 
medical questions, I am strongly opposed to: 
calling medical witnesses for the defense 
except where absolutely necessary. A con- 
test between rival experts employing obscure 
and lengthy medical terms tends to aggra- 
vate the apparent seriousness of a case, 
with a corresponding increase in the verdict 
rendered. In my judgment a more efficacious 
way is to depend largely upon the cross- 
examination of the plaintiff’s physicians 
and experts, assisted by the prompting of 
a competent medical man. If the defend- 
ant’s physician has examined the plaintiffs 
in the presence of his own doctor, the latter 
when called can often be made to admit on 
cross-examination the favorable facts elicited 
when the plaintiff was thus examined. In 
the trial of very serious cases, I have found 
that the policy of having three or four 
eminent specialists seated near me has a 
most subduing effect upon the testimony 
of plaintiff's physicians, who in such a 
presence dare not jeopardize their reputa- 
tions by untrue or exaggerated medical 
statements, believing that if thev do so, 
these specialists will follow them to the 
stand and destroy their testimony. 

5. As a means of preventing perjury I 
strongly advocate the policy of arresting, 
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after trial, all plaintiffs and witnesses who 
are clearly guilty of it. Prosecutions for 
conspiracy to defraud are also most valuable 
— especially in their effect upon a certain 
class of foreigners — and when well adver- 
tised in the newspapers I have known such 
prosecutions to have the effect of greatly 
reducing the number of fraudulent claims 
subsequently made. 

6. It is my belief that open perjury is 
comparatively rare as compared with an 
intelligent exaggeration of crucial facts. I 


have known of cases where attorneys have - 


instructed their clients as to what they 
needed to prove in order to create a case, 
and then sent them out to procure witnesses 
who could be trained to twist the real facts 
of an occurrence into the shape desired. 
The most effective remedy for offenses of 
this class is professional ostracism of attor- 
neys guilty of them and proceedings for 
disbarment in cases where clear proof can 
be obtained. The disbarment of a notorious 
legal character of this class, which occurred 
in Philadelphia several years since, had a 
most salutary effect in this regard. 

7. The total amount of unjust verdicts 
rendered in this class of litigation can be 
greatly reduced through urging upon the 
courts the pursuit of a liberal policy in 
holding plaintiffs to a strict measure of 
proof at the trial, in charging strongly in 
favor of defendants in clear cases, in assum- 
ing a large measure of responsibility in 
entering nonsuits or otherwise terminating 
unjust cases by deciding them on proposi- 
tions of law rather than of fact, and in setting 
aside or cutting down unreasonable verdicts 
when rendered. The recent tendency of 
our courts to withhold from the jury issues 
and testimony which involve a clear violation 





of mathematical or mechanial laws is an 
illustration of a tendency in the right direc- 
tion. Another illustration is the growing. 
disposition to rule out medical and other 
evidence of what is ‘‘ barely possible”’ as con- 
trasted with what is ‘‘reasonably probable.”’ 

8. It would be a great aid toward reform- 
ing abuses in personal injury litigation if a 
better class of jurors could be empanelled 
to try these cases. A jury composed of 
men of the professional class might not be 
desirable, but on the other hand justice 
would be greatly forwarded if more jurors 
could be drawn from the class of men who 
are in active business for themselves as 
small traders or otherwise. The unprinci- 
pled political rounder rewarded by appoint- 
ment to jury service through the influence 
of a petty boss, the ignorant laborer, and 
the prejudiced mechanic should all be ex- 
cluded. It is my belief that if jurors are” 
intelligently selected, the jury system is an 
admirable method of determining personal 
injury as well as all other cases. In Phila- 
delphia there exists a fairly satisfactory 
method of obtaining a good jury, and both 
my observation and experience have con- 
firmed my belief in the general efficacy of the 
jury system when properly conducted. In 
at least eighty per cent of the personal 
injury cases in which I have been engaged 
I have personally agreed with the verdicts 
rendered, and I have rarely seen a jury fail 
to find a verdict for the defendant in this 
class of litigation where the evidence clearly 
demanded it. If the average quality of 
our juries could be still further improved, as 
above suggested, theerroneous results reached 
in many of the remaining twenty per cent 
of trials could probably be eliminated. 


PHILADELPHIA, Pa., March, 1906. 
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PERSONAL INJURY ACTIONS AND WORKMEN’S 


COMPENSATION 


IN ENGLAND 


By R. Newton CRANE 


EFORE considering the various stat- 
utes which have been passed in Eng- 
land to regulate the relations between master 
and servant and the liability of the former, 
and of tort feasors generally, for negligence 
which has resulted in personal injuries, it 
should be stated that actions for personal 
injuries are of comparatively minor impor- 
tance in the English courts, whether consid- 
ered from the point of view of their number 
or the amount of the damage awarded by the 
verdicts of juries. Exact figures are not ob- 
tainable in either country, but it is safe to 
say that the English courts are not troubled 
with half so many of this class of actions as 
‘are docketed in the American courts, and 
that the amounts awarded in damages by 
English juries are not a tenth of those ob- 
tained from American juries. 

There are several reasons for this. There 
are, for example, fewer railway and street 
accidents in England. The railways have 
no level crossings, their lines are securely 
fenced in, and their yards are inaccessible to 
the public. In the larger municipalities 
the power of the police in regulating the 
traffic is unlimited and is cheerfully acqui- 
esced in by the drivers of all sorts of vehicles 
and by pedestrians. But the most impor- 
tant circumstance in considering this matter 
is the fact that speculative actions, the tak- 
ing up of damage cases on contingent fees, 
is practically unknown in the English courts. 
A solicitor, however willing he might be to 
give his services to a client in the hope of 
contingent reward, and even to advance the 
very considerable expenses attendant upon 
the litigation, would think seriously before 
paying down in cash from $200 to $500 to 
brief counsel to appear in court to conduct 
the action, and before making himself liable 
for a further like expenditure for ‘‘refresh- 


ers,’’ and other out-of-pockets incident to 





the trial of the case in the court of first 
instance and on appeal. 

There is still another reason why actions 
for damages for negligence do not realize 
large amounts in England, and that is the 
construction which has been placed upon 
Lord Campbell’s Act. This Act, passed in 
+1846, extended the liability for injury, where 
death had not ensued, to actions where 
death was caused by “the wrongful act, 
neglect, or default’’ of the defendant. It 
was provided that such actions should be for 
the benefit of the wife, husband, parent, and 
child of the person whose death was so 
caused, and in every such action the jury 
might give such damages as they thought 
proportioned to the resulting injury to the 
parties respectively for whose benefit’ the 
action was brought; and the jury was fur- 
ther authorized by their verdict to award 
the amount to which each of the parties 
respectively was entitled. Thus where a 
husband and father is killed and damages are 
awarded against the defendant through 
whose negligence death resulted, the jury 
may say what amount of such damages is to 
be paid to the widow and what amount is 
to be paid to the child or children respective- 
ly, and how in the case of the children the 
award may be invested or held for their ben- 
efit. Early in the history of the litigation 
which ensued in consequence of the Act, it 
was decided that actual pecuniary damage 
must have resulted from the death, and that 
the jury cannot give damages for mental 
sufferings, or loss of society, or for affliction, 
or as a solatium for injured feelings. It will 


be readily appreciated what effect this law 
and the construction placed upon it has had 
upon the limitation of the volume of personal 
injury actions, and what influence these 
principles has had upon subsequent legisla- 
tion relating to the liability for damages for 
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negligence, and upon the legislative enact- 
ments requiring masters to compensate their 
servants for injuries and for accidents in the 
course of their employment. 

The master’s common law liability has 
been very clearly stated by Mr. A.H. Ruegg, 
K.C., the leading authority and counsel of 
the English Bar, upon actions for damage 
for personal injuries as follows: ‘The mas- 
ter is responsible to his workman for the 
consequences of personal injury caused by 
his personal negligence if judgment can be 
obtained against him during his lifetime, 
but he is not responsible to the relatives or 
personal representatives of a deceased work- 
man. He is absolved frem responsibility 
for the negligence of those to whom he dele- 
gates the duty of management and control 
of his business, and for the negligence of 
fellow workmen of the workman injured. 
He can be freed from responsibility by show- 
ing that the injured workman took the risk 
of his breach of duty, or by showing that the 
injured workman was himself guilty of 
contributory negligence.” 

Scores of statutes have been enacted 
within the past century and a half tending 
to modify the common law as thus stated, 
and to remove the restriction which it im- 
posed upon those injured by negligence, and 
with a view, particularly, to benefit work- 
men. The first in importance was Lord 
Campbell’s Act which has already been 
referred to, and which gave to the relations 
and personal representatives of a deceased 
person who had been killed or who had died 
from injuries, the same right against the 
tort feasor of the master which the workman 
might have had if he had survived. The 
next most important act was the Employers’ 
Liability Act. This came into operation on 
January 1st, 1891, and by it the common 
law doctrine of ‘‘common employment”’ and 
the theory of ‘‘fellow workmen” were swept 
away. Thence forward the master has been 
responsible where injury is caused to a work- 
man (7) by reason of any defect in the con- 
dition of the ways, works, machinery, or 





plant, “but only if such defect arose, or had 
not been discovered or remedied, owing to 
his negligence or to that of the person to 
whom he had entrusted the duty of seeing 
that they are in proper condition;’’ (72) 
where the negligence is that of his workman 
to whom he has entrusted powers of super- 
intendence or control; (777) when the injury 
is caused by the act or omission of any person 
in his employment done in obedience to his 
tules or by-laws, or the particular instruc- 
tions of any person delegated by him with 
authority, and (iv) when the negligence is 
that of any person in the service of the 
employer who has charge of the signals, the 
locomotive, or the train upon a railway. 

While the workman and his relatives were 
thus greatly benefited, the act restricted the 
amount of damages or compensation which 
he or they might recover if recourse was had 
to the Act. The compensation recoverable, 
the statute says “shall not exceed such sum 
as may be equivalent to the estimated earn- 
ings, during the three years preceding the 
injury, of a person in the same grade em- 
ployed during those years in the like em- 
ployment and in the district in which the 
workman is employed at the time of the 
injury.” The act further provides that no 
compensation shall be recoverable unless 
notice of the injury was given within six 
weeks and the action was brought within 
twelve months. The action may be brought 
in the County Court where a speedier and 
less expensive trial is supposed to be ob- 
tained. 

Following this legislation came the Work- 
men’s Compensation Act of 1897. This 
introduced an entirely new feature into the 
relations of master and workmen. The 
common law and all previous statutes were 
based upon the theory of contract. The 
new act made the master, by statute, an 
insurer of the lives and safety of his employ- 
ees, and imposed upon him a liability in this 
respect independent of any breach of duty 
on his part or on the part of his servants. 
The act, however, was not general but ap- 
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plied only to employment in or about rail- 
ways, factories, mines, quarries, or engineer- 
ing works, and in or about any building 
which exceeds thirty feet in height and is 
either being constructed or repaired by 
means of a scaffolding or being demolished, 
or on which machinery is used for the pur- 
pose of construction, repair, or demolition. 
In 1900, the benefits of the Act were extended 
to workmen engaged in agriculture. 

The Workmen’s Compensation Act fixes 
the liability of the employer as follows: (7) 
if the injury results in death and the work- 
man leaves dependents, that is, persons who 
would be entitled to sue under Lord Camp- 
bell’s Act, wholly dependent upon his earn- 
ings at the time of his death, a sum of three 
years’ wages, calculated upon his earnings 
for the years next preceding his injury; 
(11) if the dependents are only partly de- 
pendent, such sum reasonable and propor- 
tionate to the injury, not exceeding three 
years’ wages, as may be agreed upon or 
settled by arbitration; (77) where the injury 
results in death and there are no dependents, 
the reasonable expenses of medical atten- 
dance and burial, not exceeding ten pounds; 
(iv) where there is a total or partial incapa- 
city a weekly payment during incapacity not 
exceeding fifty per cent of his weekly average 
wages and not exceeding one pound weekly. 
In fixing the amount, regard must be paid to 
the workman’s power of earning wages after 
the injury, and to any payments already 
made to him in respect thereof by his em- 
ployer. Naturally if the injury is attributed 
to the workman’s own serious and wilful 
misconduct no compensation is allowed to 
him. Notice must be given promptly of the 
injury and proceedings must be taken within 
six months. If the injured workman recov- 
ers his capacity his compensation ceases. 
The employer may contract himself out of 
the act if the Registrar of Friendly Societies, 
after taking steps to ascertain the views of 
the employer and the workman, certifies 
that any scheme of compensation or insur- 
ance for the workmen, voluntarily arranged 





between them and their employer, is not less 
favorable to the workmen than the provi- 
sions of the act. 

Such, in general, are the provisions of 
the English Workmen’s Compensation Act. 
It involves an entirely new principle in its 
attempts to adjust the relations between 
workmen and their employers, and to deter- 
mine the responsibility of the latter for injury 
happening to them in the course of their 
employment. In the early part of the nine- 
teenth century it was the theory of the law, 
stating it generally, that the workman him- 
self should be responsible for his own safety, 
and that he could not obtain compensation 
therefor from his employer, except where 
the latter had been personally negligent. 
The new act not only reverses this theory 
but makes the employer an insurer of the 
safety of his employees. It establishes the 
novel proposition in political economy that 
the pecuniary result arising from loss of life 
or personal injury, incident to the carrying 
on of an industrial enterprise, should be 
regarded as part of the expense of produc- 
tion, which the employer primarily must 
pay, but which ultimately must be paid by 
the consumer in the enhanced price of the 
article produced. 

This principle of insurance of the lives and 
safety of the workmen came from Germany, 
where it has been in operation since 1848. 
It was adopted here in England in 1897, 
in France, Italy, and Denmark in 1898, in 
Switzerland in 1899, in Spain in 1900, in 
Holland in rgor, and in Belgium in 1903. 

The questions naturally arise: How has 
the Act worked practically? and How is it 
regarded by those most affected by its opera- 
tions? It was at first regarded as a socialistic 
measure, and opposed on that account. But 
it is now generally regarded with favor by all 
classes. Probably those most benefited at the 
outset were the lawyers, for few acts of recent 
times have been the source of as much litiga- 
tion. This arose from the variety of con- 
structions placed upon the unusual and 
novel terms employed in several of the sec- 
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tions, such particularly as ‘‘undertaker”’ 
(meaning thereby “‘employer’’), ‘‘factory,” 
“engineering works,” ‘‘scaffolding,” and 
what standard should be applied in measur- 
ing “‘ 30 feet in height,” and what was meant 
by “on, in, or about.” County Court 
judges over-ruled arbitrators, the Appeal 
Court over-ruled the County Courts, and the 
House of Lords over-ruled the Appeal Court. 
However, many of the difficulties have been 
smoothed away, and doubtless the Act will 
be further amended in the future. A Com- 


mission appointed by the Home Secretary 
recently, after carefully considering the 
question, issued a report recommending that 
the law be altered so that in future a work- 
man who receives compensation under the 
Act shall not be allowed any other remedy 
(at present he has, in addition, his right at 





common law and under the Workmen’s 
Compensation Act, but can recover only 
once), that the scale of compensation to - 
infants and apprentices shall be increased, 
that protection shall be extended to the 
workman whilst engaged in his master’s 
work off his premises as well as on them, 
that the limitation of the height of the build- 
ing and the existence of scaffolding shall be 
repealed, and that the term “‘dependent”’ 
shall include brothers and sisters. 

Any attempt to repeal the law, or limit its 
scope, would be indignantly resented by the 
workmen, and the employers would probably 
also object, as they are covered by insurance 
at a comparatively cheap rate, while the 
insurance companies find a new and profit- 
able field of business. 


Lonpon, Enc., February, 1906. 
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THE BELGIAN LAW OF 1903’ 


By G. pe LEVAL 


EFORE the new legislation went into 
effect, accidents to workmen were gov- 
erned by the general principles of law, and 
especially by Articles 1382, and following, of 
the Code Civil, which say: 

‘“‘Every human act causing injury to an- 
other obliges him to whose fault the harm 
is due to make compensation.”’ (Art. 1382.) 

“Every one is liable for injury he has 
caused, not only by his act, but also by his 
negligence or lack of due care.” (Art. 
1383.) 

“One is liable not only for injury caused 
by his own act, but for any resulting from 
the acts of persons over whom he should 
exercise control, or from things he has under 
his care.’’ (Art. 1384.) 


According to the principles of the Code 
Civil one injured at work who sought com- 
pensation through the law from his em- 
ployer had first to prove that his employer 


was at fault. To render him liable for a 
tort whether committed intentionally or 
through negligence, there must have been 
a breach of duty with injury resulting there- 
from. The employer escaped all liability 
by proving that he had not failed in his 
legal duty, or, following Article 1147 of the 
Code Civil, that he had been prevented 
from performing it by an accident. 

Some writers applied the rules of con- 
tract to accidents to workmen, since there 
was a contract between employer and em- 
ployee for the hiring of labor. This con- 
tract imposes on the employer the duty of 
furnishing good appliances; there is liability, 
therefore, if an accident happens as a result 
of the use of poor ones. To escape under 
this theory the employer should prove he 
furnished good appliances and that he has 
not been at fault. The actual decisions of 
the courts did not follow this second theory, 
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but kept to the application of Article 1382, 
with all its consequences. Since it was often 
extremely difficult, if not impossible, for the 
employee to furnish the required proof of 
his employer’s fault, it had long seemed 
necessary to govern accidents to workmen 
by special legislation, in order to give a 
certain and just remedy to sufferers. The 
Belgian law makers aimed at this result 
when enacting the law of Dec. 24, 1903. 

The basic principle of this new legisla- 
tion is compulsory compensation, the amount 
of which is fixed by law, for all accidents to 
workmen in certain enterprises; and, as the 
Minister of Industry and Labor, M. Fran- 
cotte, points out in a circular addressed to 
the governors “ the compensation includes 
a pecuniary indemnity, representing a part 
of the wages as well as the expenses incurred 
the first six months after the accident for 
medical attendance and medicines. 

“The compensation is owed to the suf- 
ferer and, in case of death, to certain classes 
of parties interested. It is as a rule granted 
in the form of a life annuity, if there is per- 
manent disability; and in the form of a life 
or temporary annuity when the accident is 
fatal.” 

Heads of establishments are individually 
liable for this compensation. They may 
get rid of the liability by transferring it 
completely to an insurance organization rec- 
ognized by the state. It suffices either to 
join a mutual insurance association formed 
by employers and approved by the govern- 
ment, or to deal with an approved insurance 
company charging a fixed premium. The 
state’s approval is given to insurance or- 
ganizations only after the furnishing of se- 
curity, upon which the indemnities allowed 
are a first charge. This security for the 
first year must be 300,000 francs; for sub- 
sequent years it must equal one and one- 
half times the amount of the indemnities 
accruing the year before and paid or owed 
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by the organization. In no case is it to be 
less than 300,000 or more than 1,500,000 
francs. By merely joining such an organ- 
ization or insuring in such a company em- 
ployers are relieved of all obligations to 
their workmen and the liability at once 
passes to the insurer. 

This law of Dec. 24, 1903, deals with 
compensation for accidents to workmen in 
certain industries only, happening in the 
course of and as a result of the execution 
of the contract of employment, governed by the 
law of March 10, 1900. An accident hap- 
pening in the course of the employment is 
presumed, until the contrary is proved, 
to have occurred as a result of it. (Arti- 
cle 1.) 

In article 2 are enumerated the private or 
public industries subjected to the new law. 
They are as follows: 

Deep and surface mines and quarries; coke 
kilns, factories making coal compounds; 
furnaces and shops for the preparation of 
ores and quarry products. 

Blast furnaces, steel works, shops making 
and fashioning iron and other metals; foun- 
dries. 

The making of machinery and metal pro- 
ducts; iron mills; shops making hardware, 
locks, stoves; the working of metals, manu- 
facture of bolts, nails, screws, chains, wire, 
cables, weapons, knives, and other metal 
utensils or objects. 

Mirror and window glass factories, glass- 
blowing establishments, crystal works, gob- 
let works; the manufacture of pottery 
products. 

The manufacture of chemical products, 
gas and its by-products, explosives, matches, 
oils, tapers, soaps, paints and varnishes, 
rubber, paper. 

Tanneries and currying shops. 

Flour mills; breweries; malt works; dis- 
tilleries; the manufacture of charged waters; 
sugar manufacture. 

Mason work, carpenter work, painting 
and other branches of the building industry ; 
chimney cleaning; grading, well-digging. 





paving, roadmaking, and other branches of | 
civil engineering. 

Forest industries. 

Transportation by land of passengers and 
goods; inland navigation; towing from path, 
and by boats; dredging; storing, packings 
loading and unloading goods. 

Businesses which require the use of steam, 
air, gas, or electric power of a pressure or 
voltage beyond a limit to be fixed by royal 
decree. 

And, generally, businesses using (for more 
than temporary purposes) machinery run 
by other than animal or human power. 

Then the industrial enterprises not in- 
cluded in the above categories, but which 
employ habitually five workmen at least. 
And agricultural enterprises employing ha- 
bitually at least three workmen. Likewise 
mercantile establishments, with at least three 
employees. 

Lastly, enterprises not covered expressly 
by the law but the dangerous character of 
which shall have been recognized by royal 
decree, on the advice of the commission on 
accidents to workmen. 

Heads of businesses covered by Article 2 
are compulsorily subjected to the provisions 
of the new law. Others, for example those 
émploying ordinarily only two workmen in 
an agricultural enterprise, or four in an 
industrial one, and some in businesses not 
subjected to the new law, may submit to 
its provisions, although they are not obliged 
to do so. Such submission will benefit 
them in a way which we shall examine. 

Under the former system, it was often 
difficult for the workman to establish the 
justice of his claim, but, once the court had 
recognized the liability of the master, the 
workman got full compensation for all the 
injury suffered. The new law relieves the 
workman of this onerous burden of proof 
by decreeing that he shall in all cases be 
compensated when an accident happens in 
the corse of the eumployment. All he will 
have to do, therefore, will be to prove his 
injury, and by the very fact the master (or 
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the mutual organization or insurance com- 
pany with which he is connected) will be 
compelled to give compensation. But the 
law here makes a compromise: The compen- 
sation to which the injured person will be 
-entitled will not be complete as formerly, 
and its amount will not be left to the in- 
dependent judgment of the courts. In the 
first place, none is due when inability to 
work has lasted less than one week. But 
Article 4 decrees that when the accident has 
resulted in a temporary total inability to 
work lasting more than a week, the injured 
person shall be entitled, from the day follow- 
ing the accident, to a daily indemnity equal 
to fifty per cent of his average daily wage. 
If temporary disability is, or becomes, 
partial, the compensation shall be fifty per 
cent of the difference between the pay of 
the injured man before the accident and 
what he can earn before complete recovery. 
If the disability is, or becomes, permanent, 
an annual allowance of fifty per cent, de- 
termined according to the degree of the dis- 


ability, as just explained, will take the place 
of the temporary indemnity, beginning from 
the day when, either by agreement of the 
parties or a final judgment, it shall be de- 
cided that the disability is of a permanent 
character. 

The indemnity is thus fixed by the law 


itself. The employer must, according to 
the new law, not only give compensation for 
the injury, but he is also liable for the 
expenses for medical attendance and medi- 





cines caused by the accident and incurred 
during the first six months. The injured 
man may choose his doctor and druggist 
unless the employer has established such a 
service at his own expense and has so noti- 
fied his workmen. When the workman has 
the choice of doctor and druggist, the mas- 
ter is liable for the expense only to the 
extent of the sum fixed by a schedule estab- 
lished by royal decree. Examination of 
these different schedules would require too 
much space for the scope of this article. 

The new law does not cover injury caused 
intentionally by the employer. In such 
cases the general rules of civil liability are 
to be applied. Moreover, the injured man, 
or his representatives, retains the right to. 
seek compensation according to the ordi- 
nary law from anybody responsible for an 
accident, except the master or his foremen 
and workmen. In order to prevent at- 
tempts by employers to escape the applica- 
tion of the law by means of agreements 
that it shall not govern, Article 23 enacts 
that any agreement contrary to its pro- 
visions is absolutely null and void. 

As this new law went into effect only on 
July 1, 1905, it would be premature to criti- 
cise it now, and we must wait, in order to 
form a judgment as to its results, until the 
courts have had to deal with the questions 
to which it must inevitably give rise. It is 
on the whole well received, especially by the 
working classes. 

BrvussELs, BEtGivuM, February, 1906. 
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WORKMEN’S COMPENSATION 


IN ITALY 


By Henry BurNHAM BooNE 


N the 17th of March, 1898, the follow- 

ing law was decreed by Umberto I, 

King of Italy, with the approval of the Senate 

and House of Deputies for the protection 
of the life and health of workmen. 

1. The workmen contemplated by the act 
are the following: 

a. All those employed in mining or exca- 
vations, in the construction of buildings, in 
enterprises for the production of gas or elec- 
tricity, in telephone companies, in indus- 
tries where explosive material is manufac- 
tured or treated, in arsenals and shipyards. 

b. Workmen employed in the construc- 
tion or working of railroads, or in the ser- 
vice of transportation by rivers, lakes, and 
canals, in tramways or any variety of 
mechanical traction, those employed on the 
construction or repair of ports, canals, em- 
bankments, bridges, tunnels, or streets — 
provided that the’number of workmen in 
one of the above named enterprises is 
superior to five. 

c. Workmen employed in labor in which 
machinery is used whatever be its motive 
power, provided that there are more than 
five workmen, and the workman does not 
himself give the motion to the machine he 
uses. 

2. A workman is one who performs labor 
for another outside his proper house for 
wages, he who superintends the labor of 
others provided that his wages do not ex- 
ceed seven lire a day and the apprentice, 
paid or unpaid. 

All workmen under the above definition 
and performing labor of the sorts contem- 
plated by this act must be insured against 
injury to life, limb, and health, by their 
proper employer and at his expense. No 
agreement between employer and employed 
to avoid the insurance or lessen the indem- 
nity decreed by the State is valid. 

Such insurance must be effected by the 
head of an industry or his agent within ten 





days after the establishment of such in- 
dustry. Returns must be made by the 
heads of industries during the first ten days 
of each month to the Prefect of the Province 
giving the number of operatives during the 
past month and their daily compensation, 
and the number of days’ work performed by 
each individual. 

Companies in which insurance may be 
affected: 

1. The National Insurance Company of 
Italy. This is a government institution 
founded many years ago to insure workmen 
employed in the service of the State on rail- 
ways, roads, and public buildings, etc. 

2. Certain other specified companies un- 
der control and inspection of the national 
government. 

Indemnity paid to injured workmen: 

a. Injuries capable of a cure in five days 


-or less have no indemnity. 


b. In case of permanent absolute injury 
the indemnity is equal to five years’ salary 
and not less than three thousand lire. 

c. In case of injury, permanent but par- 
tial, indemnity is made equal to five times 
the amount of probable annual loss of 
salary. 

d. In case of temporary but absolute 
injury the indemnity is half the daily wage 
lost and begins to accrue after the fifth 
day of injury. 

e. In case of temporary partial injury 
the indemnity is half the daily loss of wages 
caused by the reduction on account of in- 
jury, and accrues after the fifth day. 

f. In case of death the indemnity is five 
years’ salary and is paid to the heirs or legal 
representatives of the dead, following the 
laws of descent of the Legge Civile. This 
sum must be paid in three months after 
death or injury. 

The head of the industry must sustain the 
expense of medical care given the injured 
at the time of injury. 
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The decision as to the extent and gravity 
of the injury is provided for by a series of 
royal acts but —two years after the acci- 
dent the workman or the insurance com- 
pany may demand a review of the decision 
if the state of health of the injured man 
shows that there was made an error of 
judgment — or if there are new develop- 
ments in his case caused by the old injury. 

Controversies respecting the indemnity 
take place before that tribunal appointed 
by law. Up to any controversy involving 
forty dollars — two hundred lire — or less 
there is no appeal from the trial court. 

The following industries are not governed 
by this act: 

1. The government of Italy which has 
its own system of indemnity for personal 
injuries of its servants. 

2. Those who having indusirial plants 
and engaged in industrial undertakings con- 
templated by this act, have founded, or will 
found at their own expense, buildings recog- 
nized by royal decree, which provide in a 
permanent manner for a body of workmen 
exceeding five hundred and further assign an 
indemnity to injured workmen not less than 
that fixed by law, and have already depos- 
ited as security with the State such guar- 
antee as may be fixed by the minister of 
agriculture. 

Those heads of industries who fail to 
insure their laborers within the legal time 





or do not renew such insurance at the proper 
time or employ more laborers than their 
list shows, are punished with a tax of five 
lire a day for every workman employed for 
the number of days during which they were 
uninsured, and in case of accident to one of 
their workmen must pay the indemnity 
guaranteed by law, and an equal amount to 
the government. 

Notwithstanding the insurance affected 
under this law there still remains the crimi- 
nal responsibility with the head of an in- 
dustry for injuries suffered by his workmen, 
and this criminal responsibility still remains 
with him if the sentence of the court declares 
that the responsibility for the accident lies 
with him to whom the owner or head has 
intrusted the care of his business. 

The head of an industry must give notice 
at least two days after an accident to the 
police under penalty of a heavy fine. 

At present the law on the subject is very 
well settled by decisions of previous years 
of the Court of Cassation, but these deci- 
sions would not throw any valuable light 
on the matter for American lawyers, as they 
deal chiefly with the legal meaning of cer- 
tain words of the act. The lawyers tell me 
that there is now very little litigation upon 
questions of personal injury litigation, while 
before the passage of this law the courts 
were largely occupied with suits of that sort. 


FLORENCE, ITaty, February, 1906. 
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EMPLOYERS’ LIABILITY IN FRANCE 


By B. H. 


HE French law of negligence is neither 
so highly developed in theory nor so 
frequently invoked in practice as is the 
corresponding branch of the law in the 
United States. The Code provides gener- 
ally that every act or omission on the part 
of one individual which causes injury to 
another gives rise to a cause of action." 
This liability is extended to include lia- 
bility for injuries by dependents, minor 
children, pupils and apprentices, servants 
and animals.2 The above provisions con- 
stitute what may be described as the fun- 
damental law of negligence. In consider- 
ing them it should be borne in mind that 
they are not affected by previous law, either 
of precedent or organic law, and that they 
are subject to modification at any time by 
legislative authority, having, themselves, 
the force of mere legislative enactments. 
The four sections cited above, with the 
addition of one other (Art. 1386) which 


makes the owner of a building liable for 
injuries resulting from faulty construction 
or the lack of proper care, comprise the 
whole and only chapter of the Code dealing 


with the subject of Torts. Their vague- 
ness is characteristic and suggestive of the 
vast and terrible power exercised by the 
judges who construe and apply these laws, 
without either constitutional limitation or 
the binding force of previous decisions. 

The resulting uncertainty may be noted 
as one of the reasons for the comparatively 
limited amount of litigation in this field 
during the last century. The small dam- 
ages awarded, the difficulty of proving, 
under the French rules of Evidence, a case 
where the liability is not clearly apparent, 
the distribution of the functions of the 
lawyer among several classes of men, each 
of which is restricted to a particular kind of 


1 Code Civil. 
2 Code Civil. 


Arts, 1382, 1383. 
Arts. 1384, 1385. 
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work, such as notarial work, pleading, etc., 
the fondness of the Latin mind for general- 
ization and the corresponding dislike for 
‘technicalities ’’ are also important factors 
in the discouragement of a science which 
has reached such an admirable degree of 
perfection in the United States. While the 
French lawyer, as a rule, is fond of analy- 
tical study, it must yet be apparent that 
under these conditions the beauties of the 
doctrines of res ipsa loquitur, of ‘ contribu- 
tory”’ and ‘‘comparative’’ negligence and the 
‘fellow servant rule,’’ do not afford him 
the same keen pleasure which his brethren 
of the American Bar derive from their 
study. 

But the most important reason of all is 
found in the antiquated rules which sur- 
round the members of the French Bar in 
their professional relations to their clients. 
The workman, as such, in France, is en- 
titled to “‘assistance judiciare,’’ which means 
that his counsel, appointed by the court, is 
obliged to plead his cause and is forbidden 
to accept any compensation for his services, 
no matter how successful he may be. The 
same rule applies to other persons who are 
in need of ‘‘judicial’’ assistance. In ordi- 
nary cases, however, the counsel may 
accept a fee but may not stipulate for or 
demand it, and may not sue for its recovery. 
It is no reflection upon the high-minded and 
conscientious zeal of the Avocats to say that 
such a system is not calculated to, and 
does not, conduce to the same progress 
which is observable in a system which 
knows not to muzzle the ox that treads out 
the corn. 

In 1898 a statute was passed with special 
reference to the question of the liability of 
a master towards employees injured in his 
service. This law has been modified by 
various subsequent statutes, the last im- 
portant one of which was the law of March 
31, 1905. The first paragraph of this law 
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explains its purpose and scope. It is trans- 
lated as follows: — : 

“Art. 1. Accidents resulting from work 
or during the progress of same to workmen 
or employees engaged in boat-building, 
factories, manufactures, yards, the business 
of loading and unloading, public warehouses, 
mines, quarries, and, in short, in every kind 
of work, in whole or in part, in which are 
made or handled explosive substances, or in 
which is used any machine moved by power 
other than that of man or animals, gives the 
right to an indemnity at the expense of the 
employer, provided that the interruption of 
work has continued for more than four days.”’ 

It should be noted that the above pro- 
visions do not apply to the employees of 
agriculturists, excepting those who are in- 
jured by ‘‘machinery moved by power other 
than that of man or animals.” 

The second paragraph of this article 
(Art. 1) contains the following remarkable 
provision, which remotely suggests the “‘fel- 
low servant rule.” 

““Workmen who ordinarily work alone 
may not be brought under the present law 
by the accidental collaboration of one or 
several of their fellows.’ The interpreta- 
tion and application of this subtle proviso 
the writer begs to leave to the wisdom of a 
future generation. 

The most important provisions of the law 
under discussion are as follows: 

‘““Art. 2. Workmen and employees des- 
ignated in the preceding article may not 
recover for accidents of which they are the 
victims in their work by any other pro- 
visions than those of the present law. 

‘Those whose annual salary exceeds 2,400 
francs shall benefit by these provisions only 
to the extent of that amount. For the 
surplus they shall have the right to only 
one fourth of the annuity (rente) stated in 
Art. 3, in the absence of special agreement 
increasing the proportional amount.”’ 

““ArT. 3. In the cases mentioned in the 


toregoing paragraph the workman or em- 
ployee has the right : — 





“For absolute and permanent disability, 
to an annuity equal to two thirds of his 
annual salary. 

“For partial and permanent disability, to 
an annuity equal to half the reduction 
which the accident has occasioned to his 
annual salary. 

‘“‘For temporary disability, if the said dis- 
ability has lasted more than four days, to 
a daily indemnity without distinction be- 
tween working-days and Sundays and legal 
holidays, equal to half the salary earned at 
the time of the accident, unless the income 
was variable; in the latter case the daily 
indemnity shall be equal to one half the 
average earnings on working-days during 
the month preceding the accident.’’ 

The families of workmen dying as the re- 
sult of injuries may receive indemnities. 
The surviving consort is entitled to an an- 
nuity equal to 20 per cent of the annual 
salary of the victim. Art. 3, a. 

As to children the rule appears to be as 
follows: Orphans as to one parent only may 
receive not more than 4o per cent of the 
annual salary of the victim; orphans as to 
both parents, not more than 60 per cent. 
Art. 3, b. 

Relatives of a workman dying as the re- 
sult of an accident in his work and leaving 
no wife or legitimate children him surviv- 
ing may recover not more than 30 per cent 
of the annual salary of the victim, payable 
in fixed proportions, to the ascendants for 
life, to descendants until they respectively 
attain the age of 16 years. Art. 3, c. 

These annuities are payable quarterly: 
they may not be assigned or seized. Rela- 
tives residing in a foreign country may not 
recover, except by treaty guaranteeing to 
French citizens equivalent rights in the 
country in which they reside. Art. 3, c. 

The employer must pay for medical treat- 
ment and funeral expenses, the latter not 
to exceed 100 francs. Art. 4. 

From the foregoing it will be seen that 
the effort of the Legislature has been to 
provide pensions for employees injured in , 
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their work or for the families of those killed 
therein. The result is to divide victims of 
accidents and injuries into two classes, viz: 
employees and non-employees, to give the 
former a right of action based, not upon the 
idea of negligence, but upon their status, 
and to deprive this class of their former 
right of action on the statutory ground of 
negligence, where it existed, under the Code. 
The law as it stands is the target for a fusil- 
lade of criticism from the French press, 
directed not less against the decisions con- 
struing it than against the text of the law 
itself. But it is a long step in the right 
direction and, with the modifications which 
may safely be predicted in the near future, 
will do much to define and perfect the sub- 
stantive law and to better the condition of 
the French workingman in the important 
matter of compensation for personal in- 
juries. The chief objections which are 
urged against the new law are: 

1. Its discrimination against employees 
engaged in agriculture. 

2. Its tendency, by providing larger pen- 
sions in the cases of married men who are 
the victims of accidents than those of un- 
married men, to favor bachelor applicants in 
the eyes of prospective employers; and, 
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3. Its failure to provide compensation for 
injuries, however severe, which do not affect 
the earning capacity. ° 

There is, of course, the further objection, 
from the point of view of the employer, 
that his business is subjected to a burden 
which, in some kinds of commerce, may 
prove onerous. But the result will be, it 
would seem, to ultimately adjust the scale 
of wages to meet the increased risk. As a 
practical matter this problem is very gen- 
erally met by insuring the employees against 
injuries for which the employer is liable, 
the insurance companies taking over the 
employer’s liability. The expense of these 
policies of insurance also must obviously 
be borne, eventually, by the workmen. 
For injuries for which the employer is not 
liable the workman may have protection 
by a Bureau of Insurance under the super- 
vision and guaranty of the State, the de- 
tails of the organization and management 
of which do not admit of treatment within 
the limits of this article.’ 


Paris, FRANCE, February, 1906. 





1 See law, July r1, 1863. 
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The conservatism of the common law is a 
common place, and the difficulty of awaken- 
ing the great good-natured public to the 
reform of abuses arising from existing legis- 
lation, or the lack of it, is equally familiar. 
When economic and other problems particu- 
larly affect the practice of the legal profession 
it is equally difficult to persuade lawyers 
as a body to consider them, and but for occa- 
sional addresses at Bar associations, the 
attendance at which, unfortunately, is often 
not fully representative, these subjects are 
left to those who lack the practical concep- 
tion which comes from constant contact with 
them in their concrete form. Believing that 
there is need of widespread professional dis- 
cussion of the aspects of one of these modern 
problems which is of peculiar interest to 
lawyers, we have endeavored in this issue to 
collect information and opinions from prac- 
tical trial lawyers based on their experience, 
as to the best methods of remedying the 
abuses of personal injury litigation which 
have become so notorious that it seemed not 
inappropriate to symbolize the subject by a 
picture of Hermes, the runner and god of liars. 

Amid many evil practices, exist genuine 
injuries for which any just jurisprudence 
must afford compensation. To separate the 
wheat from the chaff requires the knowledge 
and experience of the practising lawyer, and 
on him must devolve the duty of finding 
methods of eradicating the abuses and of 
testing the sufficiency of propositions for 
removing conditions of which these abuses 
are the outgrowth. It has been thought by 
many that if the cases involving employer’s 
liability were segregated, and the evils pecu- 
liar to that form of action remedied, the pro- 
fession could easily evolve methods of 


reforming the abuses remaining in the other 
forms of personal injury actions. 


The former 








problem is more complex and should properly 
be considered with reference to the experi- 
ences of other countries. For this purpose 
we publish a series of articles by experts, 
upon the English and Continental systems. 
The English act is of great importance, since 
it has been tried under social and legal con- 
ditions approximating our own. The ac- 
counts of the French and Belgian methods 
which we publish are interesting illustrations 
of methods of civil lawyers, but owing to 
constitutional and other obstacles may not 
be applicable here. The abuses of process 
seem to be a problem peculiarly American, 
of recent development, and one to the remedy 
of which but little thought has been hereto- 
fore directed. It is to the consideration of 
both of these problems that it is desired to 
direct the reader’s attention. 

Mr. Roger S. Warner, whose article on 
workman’s compensation opens this issue 
and affords a basis for the considerations 
presented in the symposium which follows, 
is one of the younger members of the Boston 
Bar. In his early experience in practice he 
was concerned with the trial of personal 
injury cases on behalf of a liability insurance 
company and became much interested in the 
subject of workman’s compensation which 
was proposed as a remedy for existing ills by 
a legislative commission of Massachusetts. 
then investigating the subject. He is now 
a member of the firm of Warner, Warner and 
Stackpole of Boston. 

The contributors to the symposium on the 
abuse of personal injury litigation are all 
trial lawyers in active practice who are chiefly 
engaged in litigation of this sort. Mr. 
Quackenbush is counsel for the operating 
department of the New York Street Rail- 
way lines. Mr. Duane is asisstant council for 
the Philadelphia Traction Co. and Mr. West. 
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has been City Attorney of Chicago. The 
others have acted chiefly for plaintiffs or 
for liability insurance companies. We en- 
deavored to obtain the assistance of practi- 
tioners in all the leading industrial centers 
of the country including in our list both 
defendants’ lawyers and plaintiffs’ lawyers. 
Unfortunately pressure of other business has 
prevented many who promised to write from 
giving us the benefit of their experience, but 


. we are fortunate in being able to publish 


eight contributions from practical men who 
are brought in constant contact with the 


problem they discuss. While most of these . 


are chiefly from the defendant’s standpoint, 
owing to the fact that most of the plaintiff’s 
lawyers whose names were recommended to 
us declined to discuss the subject, the plain- 
tiff’s side is well presented in several of the 
contributions. 

Of the suggestions made the following seem 
most important. Restriction of the liber- 
ties now freely indulged in by unscrupulous 
attorneys are recommended by Messrs. 
Taylor, Bryant, and Duane. Mr. Werner 
even suggests the appointment of attorneys 
by the court to try cases for poor plaintiffs. 
Better juries are recommended by Messrs. 
West, Taylor, Bryant, and Quackenbush. 
Bolder judges are called for by Mr. Werner 
and by Mr. Quackenbush. Limitat’on of the 
amount of damages is recommended by Mr. 
Taylor. Restriction of appeals is recom- 
mended by Mr. Werner. Mr. West believes 
in a codification of the law of negligence while 
Mr. Lightner approves of a workman’s com- 
pensation act. 

It is to be noted that most of these con- 
tributors hesitate to express themselves 





about a workman’s compensation act, and 
confine themselves to questions of practice. 
Mr. Bryant, however, calls attention to the 
failure of the Maryland act and to the pos- 
sible unconstitutionality of such legislation. 
It is believed, however, that the decision in 
regard to the Maryland act was due to pecu- 
liarly inapt provisions, and that an effective 
statute can be prepared within the limits of 
legislative power which will accomplish all 
that has been claimed regarding the English 
act. We especially commend to your atten- 
tion the subject of voluntary agreements 
described by Mr. Werner. 

Trial lawyers concerned with personal in- 
jury litigation will be especially interested 
in the numerous practical suggestions con- 
tained in the contributions by Messrs. 
Quackenbush and Duane. Messrs. Bryant 
and Quackenbush advocate trying more cases, 
but Mr. Duane advises trying only cases that 
can be surely won. 

With reference to our foreign contributions 
we need only say that Mr. Crane who has 
been a frequent contributor to the GREEN 
Bac in the past, is an American lawyer now 
practicing in London. M. De Leval is counsel 
to the United States Consulate General of 
Brussels. Mr. Conner is associated in prac- 
tice with Sir Thomas Barclay, Paris, and Mr. 
Boone of Charlottesville, Virginia, has been 
a resident of Italy for several years. Both 
of the latter have previously contributed to 
our pages. We regret that a discussion of 
the German system of industrial insurance 
by Justice Muller, which was promised for 
this issue, did not arrive in time to be included. 
We hope to be able to publish this in a later 
number. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





ADMINISTRATIVE LAW. In the March 
Harvard Law Review (V. xix, p. 335) Edmund 
M. Parker in an article entitled ‘“ State and 
Official Liability ’’ criticises a chapter in Mr. 
Dicey’s ‘“‘ Law of the Constitution ” in which 
the author discusses English administrative 
law as compared with that of continental 
countries. He criticises especially Mr. 
Dicey’s statements to the effect that the 
scheme of administrative law is opposed to 
all English ideas. While this is true in a 
sense it is not true in the sense which the 
author intended to imply, namely, that such 
a scheme of administrative law is not recog- 
nized by the law of England. 

‘*TIt would seem, therefore, that, if true of 
France, it is also true of England, that the 
extent of the rights, privileges, or preroga- 
tives of the government as against the private 
citizen is to be determined on principles dif- 
ferent from the considerations which fix the 
legal rights and duties of one citizen towards 
another; and it is also true of England, as 
well as of France, that an individual in his 
dealings with the state does not stand on 
anything like the same footing that he does 
in dealing with his neighbors, and one must 
conclude that if this notion is alien to the con- 
ceptions of modern Englishmen, it can be 
only because of their lack of familiarity with 
the law of their own country.” 

The second idea upon which French ad- 
ministrative law rests is that of the separa- 
tion of the departments of government. 
While this may seem strange to an English- 
man it is a vital part of American constitu- 
tional law. The author especially criticices 
Mr. Dicey’s statement that in France the or- 
dinary tribunals have, speaking generally, no 
concern with any matter of administrative 
law. 

“It must be remembered that among other 
things which administrative law includes are 
the civil rights and liabilities of private indi- 
viduals in their dealings with the state and 
with officials as representatives of the, state; 





and as in France a fairly large part of those 
dealings falls within the jurisdiction of the 
ordinary courts, and is governed in many 
cases by no special and peculiar rules, it seems 
to me that attention should be called to this 
feature of the French law, in correction of 
Mr. Dicey’s general statement.” 

He also shows Mr. Dicey is in error in stating 
that “‘ under the French system no servant of 
the government who without any malicious 
or corrupt motives executes the orders of his 
superiors can be made civilly responsible for 
his conduct. 

‘‘ This brings us to the matter which is per- 
haps of most importance in forming any judg- 
ment regarding the administrative law and 
administrative tribunals of France, and the 
entire omission of any reference to which from 
Mr. Dicey’s chapter seems to me its greatest 
defect. 

“That matter is this, that as a complement 
of the exemption from suit enjoyed by govern- 
ment officials in France on account of acts, 
even negligent and improper ones, within the 
limits of their functions, the state itself in 
many cases is held to be liable and may be 
sued by the private citizen who claims to 
have been injured by such negligence, or im- 
proper act, of the government official. No 
comparison between the law of England and 
the administrative law of France can be con- 
sidered as fair, which directs attention solely 
to the exemption from suit enjoyed by cer- 
tain government officials in France, an exemp- 
tion which similar officials do not enjoy in 
England, and fails to mention the right of the 
citizen in France to sue the state for the act 
of that official, a privilege which the private 
citizen does not enjoy either in England or in 
this country. 

‘““ There are many other instances of a lia- 
bility imposed on the state in France, not by 
statute but by the‘ case law’ of the Council 
of State, in cases where, by the law of England 
and of the United States, no such remedy 
would be given the person injured. Among 
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these may be mentioned the liability of the 
state to make good injuries received by ves- 
sels, owing to neglect of harbor authorities 
to mark properly the dangers to navigation, 
and the liability to indemnify the owners of 
vessels injured by collision with the govern- 
ment vessels through the negligence of the 
officers of the latter.” 

Although Mr. Dicey in the note to his sec- 
ond edition has virtually retracted most of 
the statements above criticized he is urged 
to correct the erroneous impressions that 
might be received from the text in future 
editions. 

ADMIRALTY. “ Constitutionality of State 
Statutes Conferring Liens of Shipping” 
is discussed by William B. Gillmore, in the 
February New Jersey Law Journal (V. xxix, 
Pp. 37). 

‘“‘ Perhaps it is not too much to say that no 
single point has caused more litigation in the 
admiralty courts than the question whether, 
under certain circumstances, a maritime lien 
exists as distinguished from a mere right of 
action im personam. Liens have, from the 
beginning, been recognized for the wages of 
seamen of all kinds, with the exception of 
the master of a vessel; in favcr of material- 
men who have furnished repairs or supplies 
on the credit of the vessel for which they were 
furnished; in favor of the owner whose ves- 
sel had been injured in collision with another 
through the negligence of the latter; in favor 
of the seamen through whose meritorious 
services property has been saved rom loss or 
destruction on the seas, and in favor of per- 
sons of a number of other classes which need 
not be specified for the purpose of this article.”’ 

‘““The statutes creating liens of a maritime 
nature which the states have from time to 
time undertaken to enact, may be divided 
into the following classes: (1) Those pro- 
viding for liens in favor of persons furnishing 
supplies, material, or repairs, for shipping or 
furnishing materials and labor for building 
vessels. (2) Those creating liens for wages 
due to persons employed on shipping. (3) 
Those conferring liens in favor of persons in- 
jured, or in favor of the estates of persons 
killed through negligence of the owners of 
vessels, or persons in charge of them. (4) 
Those giving liens for damages to property 
injured by collision, as the Iowa statute. (5) 





Those providing for attachments of the vessel 
against which a claim is asserted, the attach- 
ment not being technically a process in rem,_ 
but a remedy subsidiary to the action in which 
is it used.” 

An admiralty suit im rem is always based 
on a maritime lien or on a right of possession 
of a whole or a part of the res. No implied 
lien exists for materials or repairs furnished 
to a vessel in her home port, since they are 
presumed to be made on the personal liability 
of the owner. State statutes, however, have 
conferred such liens. The author summarizes 
his views regarding these as follows: 

‘To conclude, we may deduce the follow- 
ing propositions of law from the decisions of 
the federal courts, and of the few state 
courts which have considered the subject 
which is the topic of this article. 

‘“‘(a) The courts of the states have no juris- 
diction over matters of ‘ admiralty jurisdic- 
ton,’ cognizance of such causes being given 
by the United States Constitution to the 
federal courts exclusively, the word ‘ admi- 
ralty’ being used herein in the technical sense 
as fixed by legal writers and maritime courts. 

“(b) The exclusive jurisdiction of admiralty 
causes given to the Federal judiciary does not 
exclude state courts from exercising a con- 
current common law remedy; and in this 
proposition the word ‘admiralty’ is also 
used in the technical sense. 

‘““(c) If the common law gives a concurrent 
remedy in a maritime matter the State courts 
may exercise it, even if a State statute au- 
thorizes an attachment of the defendant’s 
property, provided such attachment is a sub- 
sidiary remedy to a common lawsuit and 
does not take the form of an admiralty pro- 
ceeding im rem. 

““(d) State statutes, although unconstitu- 
tional in giving a proceeding 1 rem to enforce 
a statutory lien on shipping, will be enforced 
in the federal courts if their subject matter is 
a maritime contract; aliter, if the subject is 
not maritime, as, for instance, a contract for 
building a ship. 

‘““(e) The New Jersey statute, as its proce- 
dure is indistinguishable from an admiralty 
proceeding in rem, is unconstitutional, ex- 
cept in so far as it gives a lien for labor and 
materials used in building a ship, and pro- 
vides a method of enforcing that lien. 
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‘“‘(f) It is an open question whether a state 
has constitutional power in any way to legis- 
late for liens on ‘ foreign’ shipping, the word 
‘foreign’ being used in contradistinctién 
to the word ‘ domestic,’ as the latter word 
has already been defined in this article. 

‘‘(g) For torts on or by shipping on navi- 
gable waters the state may give liens if the 
right of action arose within state boundaries, 
and such liens will be enforced by proceed- 
ings in rem in the federal admiralty courts. 

“‘(h) For torts resulting in death, the states 
may impose liens on shipping, and may pro- 
vide for their enforcement by attachments 
subsidiary to a common law action. The 
weight of authority also maintains the view 
that such a lien will be enforced by a proceed- 
ing in rem in the federal court where the vessel 
may be found; and in this suit the lien given 
by the state of the vessel’s home port will be 
enforced.” 

BIOGRAPHY (Lincoln). In the Century 
for March (V. Ixxi, No. 5) Mr. Frederick 
Trevor Hill continues his article on Lincoln 
as a lawyer. To his training and experience 
as a lawyer under the conditions which existed 
in the early days in Illinois are due many of 
his most able qualities as a statesman. Mr. 
Hill makes an earnest protest against con- 
sidering Lincoln as a teller of silly stories, a 
buffoon and raconteur. Lincoln never told a 
story, says a contemporary, for the story’s 
sake or to raise a laugh. There is an interest- 
ing description of life on the circuit in the 
early days, and the experiences of the trial 
lawyer. 

Lincoln was the only lawyer to ride the 
entire circuit, which covered an area of over 
one hundred square miles, and was a warm 
personal friend and favorite of Judge David 
Davis, who knew and appreciated his abilities. 

“It was Judge Davis and a handful of men 
who had learned to know and appreciate 
Lincoln as a lawyer —a small group of his 
fellow-practitioners on the Eighth Circuit: 
Davis, the judge; Swett, the advocate; and 
Logan, the leader of the bar, but especially 
Davis — who forced Lincoln upon the Chi- 
cago Convention in 1860, and thus gave him 
to the nation.” 

*‘Lincoln’s growth of mind: and character 
was most happily fostered by the free life of 
the circuit, where he was in close touch with 





a vigorous, independent, unartificial people 
drawn from every part and class of the coun- 
try and all representatively American. Theirs 
was the force which really molded the man 
at the formative period of his career, and the 
most important individual influence on his 
future may be fairly ascribed to the judge 
before whom he practised and with whom 
he virtually lived for ten successive years.” 

Lincoln’s ability was of slow growth and 
it was his fellow-lawyers who first evidenced 
the discovery of his ability and effectiveness 
by retaining him to try cases for them. 

Between 1849 and 1860 he probably tried 
more cases than any other man on the cir- 
cuit. 

“‘ It, is impossible to overestimate the value 
of these active professional years on Lincoln’s 
subsequent career. They brought him into 
close contact and collision with able lawyers 
of every caliber, with men of force and strong 
character, men whose business it was to 
reason, persuade, cajole, and intimidate 
others to their way of thinking, and who 
employed every device from legitimate argu- 
ment to brutal terrorizing to accomplish their 
ends. 

Long before he was called to Washington, 
his daily life in the courts had familiarized 
him with the roarers and bulldozers of the 
profession, with the sly and tricky gentry 
who work by indirection, with the untrust- 
worthy, treacherous, and unscrupulous prac- 
titioner, with the broadminded advocate 
and the narrow, bigoted partisan.’ 

BIOGRAPHY (Lincoln). ‘‘ Lincoln, the 
Lawyer,” by Hon. Jesse J. Dunn, Oklahama 
Law Journal (V. iv, p. 249). 

BOOKS. ‘Subject Index of Law Addi- 
tions ’’ to the New York State Library from 
Jan. 1, 1894, to Dec. 31, 1903. New York 
State Education Department, Albany, 1905. 

BOOKS. Inthe March Yale’Law Journal 
(V. xv, p. 221) Albert S. Bolles discusses the 
question, ‘‘ How Should Our Law Books be 
Written’’’ He divides American legal trea- 
tises into state books and books on the com- 
mon law of all the states. The former serve 
a useful purpose and are complete in them- 
selves. The author of the latter class has a 
more difficult task. If he aims to produce 
a work essentially exhaustive, he traverses 
the field of comparative jurisprudence. The 
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principal defect of many of the modern law 
books falling within this class is they do not 
tegard the subject from this point of view, 
are incomplete, and consequently do not pos- 
sess the same authority as the older books in 
their day. 

With the rapid increase of decisions, 
recent writers, with a few exceptions, despair- 
ing of attaining similar completeness, have 
contented themselves with presenting, as 
they supposed, the more important principles 
fortified with some references, without much 
or any thought of the question how the prin- 
ciples were regarded in different jurisdic- 
tions. The comparative method has not been 
observed, and so the worth of their produc- 
tions, measured by those of earlier authors, 
has steadily declined m usefulness and author- 
ity. Their books are often but little more 
than a digest of a particular subject, with a 
better arrangement of the principles, but 
without the merit even of the *completeness 
of a digest.” 

‘“Many of our modern*books abound in 
these imperfections. Consequently there 
is danger in using them as authorities for new 
rules in states where none exist. There is 
no certainty that the rule found in one of 
them is the last rule, or is maintained by the 
larger number of states, for the author does 
not usually profess to have used the exhaust- 
ive, comparative method, but only pro- 
fesses that the principles stated are sustained 
by his citations. 

“Does any one doubt the successful em- 
ployment of the comparative method? Per- 
fection is not expected, but with the excellent 
digests, both state and national, now existing, 
it is practicable to collect and compare all the 
cases dealing with the same matter and the 
different rules embedded in them.” 

“To those who are thus in quest of knowl- 
edge a law writer who is properly qualified 
for his task should be a welcome helper. He 
ought to know more about his subject, which 
he has especially studied, than any judge or 
lawyer, and therefore can rightfully and 
modestly claim to be the teacher of all others. 
And if he has not thus mastered it, and ac- 
quired a much better understanding of it 
than others, he ought not to add another 
book of the old-fashioned kind to the over- 
burdened literature now existing.’’ He also 





suggests that the author should present 
statutes as well as common law rules. 

“Of late, another kind of book is appear- . 
ing, in which completeness of citation is the 
author’s goal. Such works are supposed to 
be especially valuable to the brief-maker as a 
quarry, to which he can go and find ore. 
Many of the citations massed bear indirectly 
on the principle, yet by the method are right- 
fully included. Doubtless these works have 
a real use, but are still wanting in the com- 
parative idea, the sifting of cases, putting 
them under their proper classifications and 
evolving from them the better rules. They 
may serve as authorities for the rules stated; 
they are still lacking in the higher critical 
elements.” 

CARRIERS. Joseph H. Beale, Jr., con- 
tributes to the March Yale Law Journal 
(V. xv, p. 270) an analysis of the cases re- 
lating to ‘‘ The Beginning of Liability of a 
Carrier of Goods.”’ 

“A carrier of goods is a bailee of the goods 
for the purpose of carriage; and his responsi- 
bility as carrier cannot begin until he has be- 
come a bailee. And since possession of the 
bailee is the gist of the bailment, the carrier’s 
responsibility does not begin until the moment 
when he assumes possession.” 

‘‘The simplest form of such assumption of 
possession is the actual taking of goods into 
the hands of an authorized agent of the carrier 
for carriage. Where this happens, the car- 
rier’s responsibility begins from the moment 
the carrier’s agent takes the goods.” 

‘*One who delivers goods to a person purport- 
ing to act for a carrier must see to it that the 
person is actually authorized by the carrier to 
accept goods on his behalf; the shipper takes 
the risk of the authority of the person with 
whom he chooses to deal.” 

“It is, however, sufficient to deliver the 
goods to a servant of the carrier who is usually 
employed in receiving and forwarding goods 
for the carrier; a shipper has a right to as- 
sume that such a person has ample authority 
to deal with him in this matter.”’ 

“It sometimes becomes important to de- 
termine at what moment goods delivered to 
the carrier by tackling or other mechanical 
device pass into the possession of the carrier.” 

‘‘ The determining fact in such a case is the 
control of the machinery.” 
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It is not sufficient delivery to merely place 
goods where a carrier may conveniently get 
them unless he has consented to receive them 
there. Consent may be established by cus- 
tom. Where the owner of the goods goes 
along with them and retains custody of them 
the carrier is not considered in possession, but 
where he goes merely for greater security of 
the goods the carrier is responsible on assum- 
ing possession. A carrier in England is re- 
sponsible for small articles of personal bag- 
gage taken with him by a passenger, but he 
is not an insurer, and the degree of care is 
materially lessened by the fact that the 
passenger is in actual control. In this country 
the carrier has never been held liable. 

‘The carrier’s liability begins at once on 
the receipt of goods for transportation, though 
the goods have not yet been placed in the 
carrier’s vehicle for transportation and even 
though no bill of lading has been issued for 
them, and the freight has not been prepaid.” 

‘* Since a bailment is required before the 
carrier of goods becomes responsible as such, 
it must be clear that without such bailment 
one cannot be a carrier of goods. It some- 
times happens that a bill of lading is issued by 


the servant of a carrier without a delivery to 
the carrier of the goods named in the bill. 
Such issue of a bill of lading does not make the 
carrier responsible as a carrier for the goods 


described in the bill. In some jurisdictions 
it has, to be sure, been held that if a bill of 
lading was issued by the proper agent of the 
carrier and was indorsed for value to a bona fide 
purchaser, the carrier could not as against 
him dispute the receipt of the goods; and 
where a carrier issued two bills of lading for 
the same goods, and the two bills came into 
the hands of two holders for value and with- 
out notice, it was held that the carrier could 
not dispute the receipt of two lots of goods. 
But this is based on the doctrine of estoppel; 
the carrier is not responsible as such on real 
facts, but in this particular case the real facts 
cannot be shown.” 

CHATTEL MORTGAGES (see Mortgages). 

CONSTITUTIONAL LAW. ‘‘ The Law of 
the Constitution in Relation to the Election 
of President,” by J. Hampton Dougherty, 
American Lawyer (V. xiv, p. 68). 

CONSTITUTIONAL LAW. ‘Is There an 
Unwritten Constitution of the United States?” 





by Henry M. Dowling, Central Law Journal 
(V. Ixii, p. 144). 

CONSTITUTIONAL LAW (Commerce). 
The interpretation of the commerce clause 
which forbids a state to tax or prohibit the 
introduction of goods from other states so 
long as they remain in the original package 
is criticised by William Trickett, in the March 
Columbia Law Review (V. vi, p. 161), in an 
article entitled, ‘‘ The Original Package Inepti- 
tude.’’ This doctrine arises from a decision 
of Chief Justice Marshall, who drew the line 
at the time when the goods became incor- 
porated and mixed up with the mass of prop- 
erty in the state. The author says this is 
manifestly no test. While it might be intel- 
ligible with reference to some articles it would 
not be with reference to others, for machines 
can always be identified until taken apart. 
The reason for the prohibition of taxation is 
that a right to tax would practically mean a 
right to prohibit importation. From the 
doctrine that an importer loses his right if he 
breaks the original package it follows that 
he must establish an unbusinesslike package 
or lose his right to sell at retail, and unless he 
has the right to sell at retail the right to im- 
port is practically worthless. The author 
asks why should the right to import and sell 
depend on the size or form of the package. 
In a recent decision it was suggested that 
where there was no original package there 
was no right to import, and then lays down 
the new principle, ‘‘ that not every original 
package can be sold by the importer despite 
the state’s prohibition, but only original 
packages of a certain size.’ The size is not 
determined by naming its cubical dimensions, 
or the material which encloses the bulk, but 
is defined in part by history, and in part by 
intention. The package, we are informed, 
must be in the “form in which from time 
immemorial, foreign goods have been brought 
into the country.’”’ But these cigarettes 
were not foreign goods. Foreign goods are 
of infinite variety, and they do not all come 
in the same kind of packages. Silks do not 
come in casks, nor potatoes in pasteboard 
boxes. New kinds of goods are from time 
to time brought into the country. Suppose 
a kind of package has been used twenty-five 
years past only. Will it be deemed to have 
been used from time immemorial? Cigar- 
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ettes have not existed from time immemorial. 
But why attempt to put a judicial straight- 
jacket upon business? Why is the merchant 
not allowed to use whatever kind of package 
convenience, economy, or even caprice sug- 
gests? Why put the business of the country 
under the yoke of a petty abstraction? Ifa 
merchant chooses to a use little package, 
why deprive him of the right to make a sale 
which he would have had had it been a tig 
package? 

Another t<¢st, however, is intimated. It is 
suggested that the use of some packages is 
bona fide, and that of others mala fide. The 
size must be that of “‘ packages in which bona 
fide transactions are carried on between the 
manufacturer and the wholesale dealer re- 
siding in different states.’’ This means, 
apparently, that if a man wants to enjoy the 
constitutional right of importing into a state 
and of selling therein an article of which it 
unconstitutionally prohibits the introduc- 
tion and sale, and he adopts such packages as 
will make this right fruitful, he zpso facto 
forfeits that right. The court practically 
says to him, you have a right to import and 
sell in the original package. 

‘* Has not the time arrived to abandon the 
judge-made canon, that the immunity of an 
import from state control depends upon its 
remaining in the form in which it first ap- 
peared within the state, and in the owner- 
ship of the importer; or, retaining that, to 
concede the right of the importer to import 
for retail, and in packages designedly adapted, 
without breach, to purchase by consumers? ’”’ 

CONSTITUTIONAL LAW (Railroad Rates). 
Andrew Alexander Bruce contributes to the 
Central Law Journal (V. I1xii, p. 199) a 
thoughtful article on ‘‘ Railroad Commis- 
sions, State and Federal.” 

His views of pending legislation are sum- 
marized in the following paragraph: 

‘“From the considerations suggested it 
seems clear that all the national congress, 
and, under the majority of the local consti- 
tutions, all a state legislature can do in the 
matter of creating and empowering a rail- 
road commission, is to create a board which 
shall be investigatory, advisory, and admin- 
istrative in its nature, or a subordinate rail- 
road court which shall possess the functions 
of a court alone.”’ 





In conclusion he says: 

“Tf railroad and other similar commis- 
sions there must be, and there is a strong, 
argument for them, is there anything to be 
gained in the long run by twisting the con- 
stitutions, state and national, beyond all 
recognition? Is it not time to realize that 
conditions have radically changed since the 
adoption of these instruments both in the 
states and in the nation; that the Constitu- 
tion of the United States was adopted ard 
ratified in an age when there were no rail- 
roads, no great combinations of either capital 
or labor, and no foreign possessions; that in 
many of the states the constitutions of an 
agricultural era are being sought to be made 
over and construed to meet the needs of a 
manufacturing community? Is there not 
a demand for constitutional amendments 
rather than for constitutional misconstruc- 
tions? Does not each new distortion, each 
new surrender of basic principle and of irre- 
sistible logic, pave the way for still further 
surrender, make the law less and less certain, 
and encourage that class of lawyers, now only 
too common, whose main business seems to 
be to teach their clients how to violate the 
basic principles of society and human kinship 
and by the weapons of delay and obstruction 
to hinder if not prevent all progress and all 
reform ?”’ 

CONSTITUTIONAL LAW (Railroad Rates). 
‘* Railway Rate Legislation,’’ by Hon. J. B. 
Foraker, Speech in Senate of United States, 
Washington, D. C., 1906. 

CONSTITUTIONAL LAW (Railroad Rates). 
‘““A Practical Plan for Railroad Rate Regu- 
lation,’’ by Charles J. Traxler. An address 
delivered before the Commercial Club, Minne- 
apolis, Minn., 1906. 

CONTRACTS. ‘‘ Are Notes or Other Un- 
executed Obligations given to a Railroad 
Company to Induce the Location of Stations 
at a given Point Void as against Public 
Policy?’ by M. C. Garber, Central Law Jour- 
nal (V. Ixii, p. 164). 

CONTRACTS (Sales). ‘‘ Combinations of 
Contracts Relating to the Sales of Personal 
Property,” by Edward S. Rappallo, Amert- 
can Lawyer (V. xiv, p. 52). 

CORPORATIONS (History, Theory). With 
the purpose of analyzing the essentials of 
the trust problem Robert L. Raymond con- 
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tributes to the March Harvard Law Review 
(V. xix, p. 350) a discussion of ‘‘ The Genesis 
of the Corporation,” in which he reaches con- 
clusions in accord with the article by W. 
Jethro Brown, on the “ Personality of the Cor- 
poration and the State,’’ published in the 
Law Quarterly Review after this article was 
written. Mr. Brown’s article is reviewed in 
our December number. He calls attention 
to the fact that ‘“‘ the germ of the corporate 
idea lies merely in a mode of thought, in 
thinking of several as a group or as one. He 
contends that this mental process is familiar 
and inevitable and that the basis of all groups 
is the same. If a group acts together with 
sufficient regularity or frequency we begin to 
think of them and speak of them as some- 
thing distinct from the individual compo- 
nents. Thus without the aid of artificial crea- 
tion or authority from a sovereign power 
partnerships and corporations exist from the 
very nature of human activities. 

‘“The corporation, though representing per- 
haps the most advanced attainment of the 
group idea, is only one manifestation of a de- 
velopment which has gone on in every country 
under the sun having a claim to be called civi- 
lized. Obviously, and this cannot be too 
strongly insisted upon, it was not the inven- 
tion of any one man or one people.”’ 

The corporation in its essentials is not pe- 
culiar to any country or any people. The 
author then traces the history of the origin 
of corporations from which he sums up as 
follows: 

‘“‘From the temporal development we get, 
by reason of the association of individuals in 
the same locality plus an active interest there- 
in, especially in trade matters, a unit interest 
which demands and receives franchises and 
privileges which belong to the associated per- 
sons in a way not provided for by any of the 
existing theories of ownership. We get the 
fact of a oneness which has a place in business 
and law without the conscious recognition of ‘ts 
existence. The process was vague; it was 
not marked off by distinct steps. The one- 
ness of the burgesses was there all the time, 
as it is in every group, but many years had to 
elapse and many unconsidered acts to be done 
before it emerged from the mist as something 
definite and real. Meanwhile the group idea 
was developing in ecclesiastical life. For 





wholly different reasons religious groups were 
formed. 

“From the ecclesiastical development we 
get organizations of individuals formed for 
different purposes and by voluntary associa- 
tion, which have a continuous existence and 
which are recognized as units.” 

These facts called for a new legal theory 
and resulted in the conception of an ideal per- 
son having legal rights and duties borrowed 
directly from the early English theory as to 
church ownership. 

““The corporation, then, grew by nature. 
It was the product of a natural evolution. 
During all the period with which our discus- 
sion has concerned itself there was no rule that 
the corporation must have some definite 
and authoritative commencement. There 
was no rule that the corporation must be 
erected, set up, made by act of the sovereign 
power. By the middle of the fifteenth cen- 
tury, however, it was settled as a matter of 
positive law that the corporation must be 
created by the sovereign power. This rule 
arose simply from considerations of political 
expediency. It was recognized — that 
boroughs, organized communities, might be 
dangerous. It would not do for the sovereign 
power to have them exist too freely. This 
reason also applied to the gilds which were 
likely to become aggressive. Here too was 
a good source of revenue. The privilege of 
being a borough or the right to form gilds 
would be bought. The rule of law was based, 
like other rules of law, on public safety and 
convenience. 

‘“A corporation which in business affairs 
can do practically anything and everything 
that can be done by an individual and can do 
it anywhere and everywhere is a long distance 
from the true corporation which was brought 
into existence by absolute necessity, which 
was recognized simply because the progress ot 
events demanded its recognition, which was 
the result of natural growth, of logical evolu- 
tion. The modern corporation is the product 
of arbitrary legislation struck off at a given 
time. It does not represent the natural 
growth of the corporate idea, but rather is a 
distorted application of that idea. Serving 
as a buffer between questionable acts and 
their natural consequences, it has been used 
to bring about a state of affairs in the commer- 
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Cial world which rests on neither a just nor a 
sound basis. If existing conditions are to be 
improved, it must be by intelligent amend- 
ment of our corporation laws. An exact 
standard by which to measure proposed legis- 
lation is not to he hoped for; but in a clear 
understanding of what a corporation really is 
we may find both guidance and authority 
for action.” 

DIGEST. Digest of the United States Re- 
ports (V. 1 to 186 inclusive). Table of cases, 
table of citations of all non-federal cases cited 
by the Supreme Court. 3 vols. By Walter 
Maline Rose, Bancroft-Whitney Co., San 
Francisco, 1903. 

The profession welcomes a comprehensive 
digest of the Supreme Court decisions in 
place of the antiquated and ill arranged 
works previously used. These volumes classify 
decisions intelligently and conveniently and, 
as far as the reviewer has been able to discover, 
accurately and completely. 

DIPLOMACY. ‘“ Spanish-American Diplo- 
matic Relations Preceding the War of 1898,” 
by Horace Edgar Flack, Johns Hopkins 
Press, Baltimore, 1906. 

EQUITY. Pomeroy’s ‘‘ Equity Jurispru- 
dence’ by John Norton Pomeroy, Jr. Third 
Edition in four volumes supplemented by a 
treatise on equitable remedies in two volumes, 
price $36.00, Bancroft-Whitney Company, 
San Francisco, 1905. The new edition of this 
important work consists of the old text and 
notes with the addition of a new series of 
notes giving the new citations well arranged 
in alphabetical order with reference to the 
state jurisdictions and identified by brief 
references to the distinguishing facts of each 
in most instances. These notes also contain 
discussions of many subjects which were 
omitted or inadequately treated in the earlier 
editions, such as ‘‘ spendthrift trusts” and 
“the following of mingled trust funds.” 
These notes are excellently done and ‘in an 
entirely new work would properly come in 
the text. The notes include valuable refer- 
ences to authorities not often cited such as notes 
of the Harvard Law Review. The last two vol- 
umes treating of Equitable Remedies are en- 
tirely new. They are an expansion of the text 
of the fourth volume, which in the original 
edition treated very briefly such important 
subjects as injunctions and _ receivers,’. the 





cases on which have multiplied tremendously 
since the original work was completed. The 
point of view of the author is still that of an: 
annotator of his father’s text. The work, 
however, is careful, and though somewhat 
less ambitious in style than the work of the 
father will perhaps prove fully as useful to the 
practitioner. The edition is a great improve- 
ment on the earlier ones which scems sufficient 
praise. 
EQUITY 
version). 
EXECUTORS. In the March Michigan 
Law Review (V. iv, p. 349) under the title 
“An Inroad upon Fiduciary Integrity,” Ed- 
son R. Sunderland discusses the question 
whether an administrator or executor should 
be permitted to show that he cannot collect a 
debt due from himself. He thinks that the 
situation clearly falls within the general prin- 
cipie ‘‘ that no person shall be permitted to 
occupy a position of trust and confidence, 
who at the same time is clearly subject to in- 
fluences hostile to a faithful performance of 
his trust.’”” As a fact, however, there is hope- 
less conflict among the cases upon this ques- 
tion. In some decisions it has been stated’ 


(See Property, Equitable Con- 


that insolvency on the part of the adminis- 
trator would relieve the sureties on his official: 
bond. 


‘““Three states, Nebraska, Michigan, and 
Kentucky, are thus seen to have adopted, the 
qualified rule of liability, within the last four 
years. The only reason, independent of 
statute, suggested in any case which advo- 
cates that view, is the hardship upon the sure- 
ties. This does not seem a sufficient justifi- 
cation for relaxing the safeguards which the 
law deems so essential for the preservation of 
the trust relation. The principles of equity 
prescribe, in the interests of an enlightened’ 
public policy, that no person, who occupies a 
position of trust and confidence, shall be per- 
mitted at the same time to sustain such per- 
sonal relations to the subject matter of the 
trust, that self-interest can become a direct. 
competitor with the most scrupulous fidelity. 
Any departure from this wholesome principle 
is too likely to open the door to fraud.” 

HISTORY. ‘ The Chancellors of the Nine- 
teenth Century Considered as Law Reformers,’” 
by E. K. Blyth, Canadian Law Review (V- 
V, p. 96). 





238 


THE GREEN 


BAG 





HISTORY (Bar of Paris). E. S. Cox-Sin- 
clair writes in the February Law Magazine 
and Review (V. xxxi, p. 171) of ‘‘ The Bar in 
France.” 

‘‘ There are two great fundamental distinc- 
tions between the constitution of the Bar of 
England and the constitution of the Bar in 
France, one a matter of corporate entity and 
the other a matter of internal government. 
The Bar of England is one entire body, in 
practice distributed to some extent into parts 
or local entities. The Bar in France consists 
of many distinct local orders, each in theory 
separate, but each in practice having with the 
others a singularly close association, and each 
having in its code of customs a system almost 
identical with that of its compeers. Again, 
the Bar of England has as its authority of 
domestic discipline a group of Four Inns of 
Court, having no corporate connection with 
each other, no direct system of representative 
government, and no direct association with 
the actual practice of the profession. Each 
Bar in France, on the other hand, is, regard- 
ing its system of inner control, self-contained ; 
its officers are selected by the members of the 
order, and it is both one of the governing 
criteria of the selection, and also one of the 
results of that selection, that the status of 
the official should be a status in the active 
pursuit of the profession. It may be added, 
that both in England and in France the advo- 
cate is free from state control, and the author- 
ity of the court of justice over his conduct is 
limited to the expression of an opinion regard- 
ing his attitude, or the course pursued by him, 
in a particular case. 

‘* Now, these differences of constitution and 
of discipline, if one excludes from consideration 
the influence of racial characteristics, and of 
those incidents which are called accidents, 
which as frequently intervene in the develop- 
ment of a constitution as in the evolution of a 
species, are the direct result of several his- 
toric facts.” 

The author then traces the history of the 
development of the Bar of Paris down to the 
Revolution. 

HISTORY (Juries). An interesting account 
of the trial of ‘‘ Sir Nicholas Throckmorton ”’ 
by G. Glover Alexander is published in the 
February Law Magazine and Review (V. 
XXxi, p. 184) as an instalment of his series of 





articles on ‘‘ The Province of the Judge and 
of the Jury.”” He finds evidence that the de- 
fendant was appealing to the jury to take 
upon themselves the decisions of those points 
of law which the judges had so obviously mis- 
construed against him. The article also con- 
tains a beginning of an account of Lilburn’s 
trial. 

INTERNATIONAL LAW. ‘Growth of 
Neutral Rights and Duties,” by Edwin 
Maxey, Americun Lawyer (V. xiv, p. 55). 

INTERNATIONAL LAW. A treatise by 
L. Oppenheim, LL.D., lecturer on public 
international law at the London School of 
Economics and Political Science, etc. 2 Vols. 
Price $12.00 net. Longmans, Green, and Co., 
London, 1906. The first volume of this work 
which appeared last year dealt with subjects 
classified under the general title of ‘‘ Peace.”’ 
This second volume is entitled ‘‘ War and 
Neutrality,’ but also includes a section de- 
voted to “ Settlement of State Differences.’ 
The author carefully discusses the rules of 
international law in the light of the specific 
applications and extensions made in the 
recent great wars in Africa and the East and 
treats of some subjects not usually included 
in such a treatise. The text is clear and well 
arranged and the conclusions seem to the 
reviewer to be sound. The book will be of 
value to all who desire a comprehensive 
knowledge of the principles of international 
law. 

INTERNATIONAL LAW. Thomas Batty 
publishes in the February Law Magazine 
and Review (V. xxxi, p. 160) what he de- 
scribes as ‘‘ Forty Propositions in the Law 
of Neutrality.”’ This is a collection of forty 
rules which it is impossible to summarize 
here. 

INTERNATIONAL LAW (Consular Courts, 
China). In the March Michigan Law Re- 
view (V. iv, p. 339) Gustavus Ohlinger de- 
scribes ‘‘ Extra-Territorial Jurisdiction in 
China.” He explains that the Chinese have 
long been accustomed to the presence in their 
midst of foreign populations governed by 
laws peculiar to themselves and, perchance, 
owing allegiance to a foreign sovereignty. 
This custom first arose with reference to 
Arabian traders and has been continued into 
modern times. It was only in criminal 
matters that the government reserved to 
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itself jurisdiction, and this was seldom exer- 
cised except in serious cases. These were 
cases punishable capitally. 

The author then relates the history of the 
special treaties with modern nations, espe- 
cially with the United States, in which suits 
against the Chinese were to be tried by 
the native magistrate, the plaintiff’s consul 
only attending to watch proceedings, suits 
against foreigners being tried by representa- 
tives of the foreign nationality. We have 
provided for consular courts in certain foreign 
jurisdictions including China with rights of 
appeal to federal courts of the United States. 
As a matter of practice Chinese officials have 
seldom attended proceedings before the for- 
eign tribunals, but many foreign representa- 
tives have so acted at hearings before the 
native magistrates as to practically usurp 
their jurisdiction, and this the author regards 
as one of the gravest abuses connected with 
foreign intercourse in China. ‘‘ Extra-terri- 
toriality,’’ he says, “‘is at best an unsatisfac- 
tory makeshift.’’ It involves a multiplicity 
of suits, confusion of laws, and calls forth 
national prejudices. 

JURISPRUDENCE. ‘The Province of 
Quebec and the French Civil Code,’’ by 
Edonard-Fabre Surveyer, La. Revue Legale 
(V. xii, p. 12). 

JURISPRUDENCE 


(History). “A His- 
torical Sketch of the Growth of Mohamme- 


dan Jurisprudence,” by Abdur Rahim, 
Calcutta Law Journal (V. iii, p. 19"). 

LITERATURE. “Recollections of a 
Country Lawyer,’”’ by Sol L. Long. Courier 
Printing Co., Winfield, Kansas. 

MANUALS. ‘‘ The Elements of Business 
Law,” by Ernest W. Huffcut. Price $1.00. 
Ginn and Co., Boston, 1906. A _ teacher’s 
manual for laymen. 

MINING. ‘The Mines Act of Ontario,” 
by J. M. Clark, Canada Law Journal (V. xlii, 
p. 89). 

MORTGAGES. ‘Clog on the Equity of 
Redemption,”” by Edmund G. Kaye, Cana- 
dian Law Times (V. xxvi, p. 88). 

MORTGAGES. “ Sub-Mortgages,’”’ by> P. 
Duraiswamy Aiyanzar, Bombay Law Re- 
porter (V. viii, p. 42). ; 

MORTGAGES (Chattel). ‘‘ The Effect of 
Foreign Chattel Mortgages upon the Rights 
of Subsequent Purchasers and Creditors ’’ 





is discussed by Marion Griffin in the March 
Michigan Law Review (V. iv, p. 358). By 
weight of authority a chattel mortgage is a 
transfer of the property itself as security for 
the debt and creates more than a mere lien. 
The true principle governing the validity of 
chattel mortgages is that the law of the place 
of contract governs as to the nature, validity, 
construction, and effect of the contract. 
Some courts make a distinction however, 
and hold that priorities in attachments are 
determined by the law of the forum. 

‘* Nor can it be successfully contended that 
because the registration laws of a state have 
no extra territorial force, the priority of a 
chattel mortgage conferred by registration is 
not entitled to enforcement in other states. 
Strictly speaking, priority is not conferred 
by registration. As we have already seen, it is 
conferred by the contract itself, the statutes 
concerning registration being designed merely 
to protect that priority by supplying a con- 
structive notice which shall take the place 
of actual notice whenever the latter may be 
wanting. Priority is only the legal term for 
the superiority of a prior title or lien. Before 
equity worked out the doctrine of innocent 
purchase, the first contract invariably gave 
a superior title. The doctrine of innocent 
purchase formed an exception to the general 
rule, and to prevent its too wide operation, 
laws were enacted requiring registration and 
making that equivalent to actual notice. 
But priority is no more conferred by registra- 
tion than by actual notice. It existed before 
them, and though liable now to be lost for 
want of one or the other, it has its origin in 
the mortgage itself. 

‘““The majority of decisions are for the most 
part based on the true principle, that the 
registration laws of their own states do not 
apply to a mortgage on property which at the 
time of the execution of the mortgage was 
within the jurisdiction of another state, but 
that comity will give to such mortgage, if 
properly executed and recorded there, the 
same effect that it has by the law of that 
state, notwithstanding its execution or regis- 
tration might have been invalid under the 
laws of their own state.” 

He admits, however, that this priority of 
the contract made in another state is recog- 
nized by comity and not stricti juris. 
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Tried by another test he reaches the same 
result. The situs of personalty is at the 
domicile of the owner and a contract with 
reference thereto if valid by the law of the 
domicile is valid everywhere. 

The author then recites various exceptions 
to the rule (a) where chattel mortgages are 
executed and recorded in a foreign state at 
the time when the property is within the 
jurisdiction of the state in which suit is after- 
wards brought, where they contravene some 
express law or settled public policy of the 
state. A debt has its situs at the domicile 
of the debtor, and an assignment of it is 
governed by law. A contract made with an 
order to immediate transfer of the property 
to another state is to be construed by the 
laws of that state. A transfer of property 
by operation of laws is governed by the law 
of the situs. 

‘The general rule is founded on the cor- 
rect principle that the mortgage with all its 
incidents should be governed by the lex loci 
contracius. That rule protects the mort- 
gagee. It does not defraud creditors whose 
claims existed before the mortgage —- they 
have not been as diligent as the mortgagee in 


obtaining security; nor subsequent creditors, 


because their claims are inferior. Nor does 
it work any greater hardship upon innocent 
purchasers than in any other circumstances 
under which they have constructive but not 
actual notice. 

“The position of the Michigan, Pennsyl- 
vania, and Tennessee courts is indefensible, 
except upon the ground that the doctrine of 
comity, imposes no obligation.” 

MUNICIPAL CORPORATIONS. ‘ Muni- 
cipal Problems in Medizval Switzerland,”’ by 
John Martin Vincent, The Johns Hopkins 
Press, Baltimore, 1905. 

NEGLIGENCE (Landlord and Tenant). 
‘** Liability of Lessor of Railroad for Lessee’s 
Negligence Resulting in Injury to Latter’s 
Employee,”’ by Cyrus J. Wood, Central Law 
Journal (V. 1xii, p. 181). 

PERSONS (Infancy, Contracts). Cases re- 
lating to ‘‘ What Contracts of Employment 
are Binding upon Infants ’”’ are collected by 
C. B. Labatt in the March Canada Law Jour- 
nal (V. xlii, p. 129). 

PERSONS (Names). G. S. Arnold con- 
tributes to the March Yale Law Journal 





(V. xv, p. 227) an article entitled ‘‘ Personal 
Names.”’ He traces first the history in Eng- 
land of the gradual appearance of surnames 
owing partly to an early requirement for the 
record of births, marriages, and deaths. In 
time middle names became customary, but 
the law has always regarded these as unim- 
portant. Apart from statutes any person 
may at will change his name, but in this 
country many states have legislated upon 
the subject. 

‘A brief examination of these statutes, 
however, will show that, even in the instance 
where it is forbidden to engage in trade under 
a fictitious or assumed name the common 
law has really not been abrogated, and that 
these statutes have a very different effect 
from the cognate legislation in some of the 
European states.” 

‘* A comparison of the results of these laws 
shows this distinction — in France and Ger- 
many the usurpation of a name renders one 
liable in action either to the state or to the 
individual, in England and the, United States, 
generally speaking, this is not true. More- 
over it is evident that in the former countries 
a name is regarded as, in itself, and without 
considering it as an adjunct to trade, a prop- 
erty right. Inthe latter this isnot true. No 
man has a property right in his name per se.’” 

“* Aside from the question of direct pecuni- 
ary interest, however, which in most cases 
the policy of our laws protects, and conse- 
quently aside from the question of fraud — 
for fraud is the basis of the right of complaint 
— there is no remedy against a person who 
adopts the name of another. Abstractly, 
this seems unjust, for there can be a no more 
valuable patrimony than a good name; it is, 
though outside the pale of commerce, one of 
the most prized attributes of man. The arbi- 
trary adoption of a person’s name may cause 
him boundless annoyance, confusion, and 
humiliation.” 

‘* While it cannot be denied, however, that 
the refusal of the courts to recognize the 
rights of a name as such and their natural 
and consistent hesitation in pronouncing the 
name property until its pecuniary value can 
be shown, result occasionally in great hard- 
ships, instances of such results are surpris- 
ingly rare. Theoretically incomplete, the 
law of names shows how most satisfactorily 
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the common law and equity expand to meet 
all practical needs.”’ 

POOR LAWS (England). ‘‘ The Consoli- 
dation and Amendment of the Poor Law 
Statutes ’’ is advocated by Lewis Sinclair in 
the February Law Magazine and Review (V. 
XXxi, p. 147). This again calls attention to 
abuses of the English statutes which have re- 
sulted in a great increase in pauperism due, 
the author thinks, to a multiplicity of authori- 
ties, a multiplicity of acts, orders, and legal de 
cisions, an obsolete law of settlement, and 
wasteful administration. 

PRACTICE (Imprisonment for Debt). In 
the February Law Magazine and Review (V. 
XxXxi, p. 129) Charles M. Atkinson produces 
startling evidence to show a great increase in 
imprisonment for debt in modern England, 
under what we call poor debtor process, which 
the author regards as due to a failure to ad- 
minister the law in the spirit in which it was 
framed. Personal service not being required 
the debtor frequently has no notice of the 
proceeding. It has not been required that his 
means of payment shall be strictly proved. 
The result is an expansion of small local 
credits and the support of large numbers of 
working men by the public. 

PRACTICE. “ Execution _ of 
Against Holders of Impartible 
Madras Law Journal (V. xvi, p. 1). 

PROCEDURE. “The Plea of Set-Off,”’ 
by Satya Chandra Mukerji, Allahabad Law 
Journal} (V. iii, p. 1). 

PROPERTY. “Alien and Corporate 
Ownership of Land in Texas,’”’ by Hon. M. 
H. Gossett, American Lawyer (V. xiv, p. 66). 

PROPERTY. ‘‘ Intermediate Landholders 
and the Madras Rent Recovery Act,” by P. 
R. Ganapathy Aiyar, Madras Law Journal 
(V. xv, p. 375). 

PROPERTY. “The Rule against Perpe- 
tuities,’”’ by John Chipman Gray, second edi- 
tion in one volume. Boston, Little, Brown 
& Company, 1906, pp. xlvii, 664. 

If we may judge by the way the first edition 
of this work has been received, the second edi- 
tion will be welcomed by the Bench and Bar 
of both England and America. The ideal set 
for attainment in the original execution of 
this work and the manner in which that ideal 
has been fulfilled, has made the first edition 
during twenty years a constantly increasing 


Decrees 
Estates,” 


book of authority both here and in England. 
It has been in constant use not alone as a 
means of finding authorities, but as guide to 
principles. Indeed the admirer of Professor 
Gray’s work observes with the greatest satis- 
faction and pleasure that in two recent Eng- 
lish cases — Jn re the Trustees of Hollis Hos- 
pital [1899], 2 Ch. Div. 540, 552, and In re 
Ashforth’s Trusts, 21 Times Law Reports 329, 
331 (1905)—eminent English Chancery 
judges have expressly adopted Professor 
Gray’s views on controverted points as against 
the positions taken by English authors whose 
opinions Engish lawyers and judges have al- 
ways held in great respect. In the first of 
these cases Professor Gray’s opinion was 
‘expressly preferred to that of Mr. Challis, and 
in the second to that of Mr. Joshua Williams. 

The important additions to this work con- 
sist of a further word on whether determinable 
fees can exist since the Statute of Quia Emp- 
tores ($31 et seq. and Appendix E, §§$774, 788); 
an Essay on Future Interests in Personal 
Property contained in Appendix F, §§789- 
856 (supplementary to §§71-97); the Mean- 
ing of Perpetuity as an attempted restraint 
on the barring of an estate tail, §§141a—-141f; 
an interesting answer in Appendix G, §§857- 
893, to the effort of the New Hampshire 
court to get round the doctrine of Leake v. 
Robinson (supplementary to §§373-374); 
two other appendixes on Gifts to Indefinite 
Persons for non-Charitable Purposes, and 
Conversion and the Rule against Perpetuities. 
Chapter IV on Postponement of Enjoyment 
and the Rule against Perpetuities (§§118a—- 
121j) has been entirely rewritten. 

The most interesting of the new problems 
dealt with appears in §121b. There the 
learned author puts the case of an immediate 
vested bequest to the grandchildren of A,! 
a living person, to be paid to them at twenty- 
five. He supposes that there is one grand- 
child in esse not yet four years old. He says 
““Here the number of the class may not be 
determined till too remote a period, the Rule 


The actual language used by the learned author 
is ‘‘ testator’ instead of “* A,” but the case actually 
discussed would require the limitations to be either 
to the great-grandchildren of the testator or to the 





grandchildren of ‘‘ A,” the living person at the 
testator’s death, 
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against Perpetuities will be violated, and the 
gift to a class which may be so constituted 
will be bad; there is, then, no reason for 
sustaining the direction to postpone in the 
interest of increasing the class, and the pro- 
vision is inoperative.’’ This at first sounds 
as if it were in direct contravention to the 
principle announced in $629 that “ every 
provision in a will or settlement is to be con- 
strued as if the Rule did not exist, and then to 
the provision so construed the Rule is to be 
remorselessly applied.’”’ A reference, how- 
ever, to §442a seems to indicate that the result 
approved in §121b is reached not alone be- 
cause to let the class increase would make the 
gift void for remoteness, but because the gift 
to the members of the class born at the testa- 
tor’s death and those born afterwards, com- 
pose two distinct groups which are separated 
by .the express language of the testator. 
Hence the too remote gift to afterborn mem- 
bers of the class is rejected, leaving the gift 
to the other group, which is valid, to stand. 
This express separation of the two groups of 
the class is apparently to be found in the 
words “‘ to be paid at twenty-five.” If, how- 
ever, the gift to the afterborn members of the 
class were in the same way contained in the 
words ‘‘ who reach twenty-five ”’ in such limi- 
tations as to the “ grandchildren of the testa- 
tor who reach twenty-five’? the learned 
author admits that there could be no separa- 
tion of the gifts. (§$205a, 373-374.) It seems 
a fair criticism of that portion of §$121b here 
specifically referred to, to say that the learned 
author has not expressed the reasoning upon 
which the result is based as happily as usual. 
Nor has he at any place explained why the 
class of grandchildren is separable by the 
express language of the testator any more 
in the case where the gift to afterborn members 
of the class arises by virtue of the rule for the 
determination of classes founded upon the 
words “ to be paid at twenty-five ’’ and where 
it arises by virtue of the rule for the deter- 
mination of classes from the words ‘“‘ who reach 
twenty-five.”” —- ALBERT M. KALEs. 


PROPERTY (Equitable Conversion). 
C. C. Langdell contributes to the March 
Harvard Law Review (V. xix, p. 321) the 
seventh and last of his series of articles upon 
‘* Equitable Conversion.’’ This treats of the 


Prof. 





duration of an indirect equitable conversion 
showing that it is the same as that “‘ of the 
contract, trust, or duty which brings it into 
existence, or more strictly it is the same as 
that of the right which such contract, trust, 
or duty creates to have an actual conversion 
made, for a contract may be conditioned on 
future performance while the right exists at 
once.”’ There is little doubt when an indirect 
equitable conversion begins, but the time 
when it ends is much less certain. In case 
of a contract for the purchase and sale of 
land the equitable conversion in favor of each 
party to the contract will come to an end 
whenever the contract comes to an end. It 
will end in favor of either party by a total 
breach of the ‘contract being made or by his 
losing the right to enforce the specific per- 
formance of it. A conversion created by a 
covenant trust or duty to purchase and settle 
land is seldom put an end to in either of these 
ways, but may be ended otherwise than by 
performance of the covenant, trust, or duty, 
as for example by a complete exhaustion of 
the gifts which are to be made of the land 
purchased. 

‘“The conclusion, therefore, is that every 
equitable conversion caused by a covenant, 
trust, or duty to lay out money in the pur- 
chase of land, and to settle the land, will 
necessarily come to an end as soon as there 
ceases to be any person who is entitled to 
have the money laid out in the purchase of 
land, and to have the land conveyed to him 
for an estate for life or in tail in possession. 

‘The equitable conversion caused by a 
covenant, trust, or duty to lay out money 
in the purchase of land and to settle limited 
interests in the land, will also come to an end 
whenever any person shall acquire an abso- 
lute ownership of the money, though such 
limited interests covenanted or directed to 
be settled in the land to be purchased be not 
exhausted; and such absolute ownership of 
the money may now be acquired by any per- 
son, of full age and suz juris, who is entitled 
to an estate tail in possession in the land to be 
purchased, and to have the same purchased 
immediately.”’ 


‘There is, however, one class of cases in 
which it is agreed by all that there will cease 
to be any equitable conversion, though the 
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actual conversion covenanted or directed 
to be made has not been made, and though 
there has been no election not to have it 
made, namely, where the absolute owner of 
money which has been converted in equity 
into land has the money in his own hands, — 
in which case the money is said to be at home; 
and it seems not to be material whether he 
has possession of the money in his own right 
or as executor only.”’ 

PROPERTY (See Mortgages, Mining). 

PUBLIC POLICY. ‘ Blackmail and Ex- 
tortion,”” by James W. Osborne, Bench and 
Bar (V. iv, p. 50). 

RAILROADS (See Constitutional Law). 

SALES (See Contracts). 

TORTS (Injunction). An interesting com- 
mentary on the recent report of the English 
commission appointed in 1903, after the 
famous Taff Vale case, to inquire into trade 
disputes is published serially in the Law 
Times beginning March 3, 1906 (V. cxx, p. 
390) under the title of ‘‘ Trade Disputes and 
Combinations.”’ 

TORTS (See Negligence). 

TRUSTS (Free. Church Case). In the 
March Columbia Law Review (V. vi, p. 137) 
Judge Francis C. Lowell discusses “‘ The Free 
Church of Scotland Case ’’ from an American 
point of view. The decision he states was 
rested upon two grounds. 

‘* First, that the United Free Church had 
departed from the doctrine of the Free Kirk, 
in that it no longer adhered to the dogma of 
establishment, the dogma that a state ought 
to maintain a particular form of religion. 
Second, that the United Free Church had 
abandoned the dogma of predestination, 
which was an essential part of the doctrine 
of the Free Kirk.” 

To an American lawyer the question con- 
cerns the construction of a charitable trust. 
He contends that the disposition of gifts by will 
must depend upon the language of the sev- 
eral wills. Yet the House of Lords construed 
wills by the hundred without reference to any 
of them. The reports of the decision omit 
“ First, to state the precise question involved 
in the two cases; Second, to recognize that 
the donors were many, and that the inten- 
tion of one might be quite different from that 
of another; Third, to set out the language 
used in the several gifts; and Fourth, the 





failure in the first case to state if there was 
a general deed or declaration of trust. These 
omissions are hard to understand. Some of 
them, but not all, may be set down to differ- 
ences between Scotch and American law.” 

In America he says the court would con- 
strue the terms of a charitable gift in the light 
of surrounding circumstances and Scotch 
ecclesiastical history would be deemed such a 
circumstance and no more. The Lords, how- 
ever, quoted from the writings of certain 
preachers of the faith to ascertain its dogmas 
although these opinions have never been for- 
mally adopted as symbols of the faith. The 
American court would have attached more 
importance to the form of organization of the 
members of a church and would have regarded 
a gift to the church as a gift to the body whose 
views were to be determined by a majority. 
He believes that the difference in point of 
view may depend in part upon the different 
ecclesiastical history of the two countries. 
But upon the evidence even if the House of 
Lords were required unaided by a denomina- 
tional tribunal or ecclesiastical decisions, to 
determine if there had been an abandonment 
of essential dogmas of the faith, the question, 
it seems, should have been answered in the 
negative. 

‘‘ We find, then, that the Free Church case 
is hard to understand. Furst, from the omis- 
sion in the report of a statement of the precise 
controversy. Second, from the failure of the 
Lords to seek the intentions of the individual 
donors of the fund in question. Third, from 
the assumption that continued identity of 
doctrine, apart from express requirement, is 
essential to a Christian church. Fourth, 
from the disregard of the ecclesiastical judg- 
ment of the Free Church upon the dogmatic 
questions involved. fF itjh, from the failure 
to recognize that modification of doctrine was 
expressly permitted by the Barrier Act, and 
union with another religious body by the 
Model Trust Deed. Sixth, from an exaggera- 
tion of the importance of the principle of es- 
tablishment, and from an erroneous concep- 
tion of Calvinism not entertained by American 
Calvinists.” 

WILLS. In the March Columbia Law 
Review (V. vi, p. 175) George H. Yeamans 
discusses the curious antiquated rules regard- 
ing ‘‘ Definite and Indefinite Failure of Issue.”’ 
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The question arises from an interpretation 
of all limitations of estates where the first 
taker ‘‘ dies without issue”? whereby it was 
held that this meant a failure of issue at any 
indefinite time in the future and not at the 
_ time of the death of the first taker. The 
author says, ‘‘ the bare statement of what the 
question was shows that it ought never to 
have been entertained.” The simple meaning 
of the clause referred to the author believes 
tefers to the time of the death of the first 
taker,” and yet the courts took the matter 
seriously and by imputing a strained and un- 
natural meaning to the words used, converted 
the simple language of every day life into a 
cemetery for the interment of testamentary 
intentions.” This arose from the application 
of the rule agairist perpetuities to limitations 
so interpreted. Many states have adopted 
statutes enforcing the simpler interpretation, 
but not all. The author believes that the 
time is not far distant ‘‘ when all this learning 
about definite and indefinite failure of issue 


” 


will be considered as much of a curiosity,” to | 


many minds as much of a puzzle, as the now 
exploded rule in Shelley’s case. 





| 
| 
| 





|. 


“The law is a great and noble profession; 
but one danger both to the Bar and the Bench 
is a tendency to too much refinement, too 
much of what is called technicality. Tech- 
nical reasoning is nearly always intensely logi- 
cal, if the premises be accepted as sound; but 
the difficulty is, that the premises are often 
based upon fossilized rules that have ceased 
to have the breath of life in them, because 
the reason of the rules has ceased to exist. 
In forensic reasoning and in judicial decisions 
it is often well to examine the ancient founda- 
tions of the law. But it is also indispensable 
that the latest growths, the latest fruits, the 
latest flowers that promise fruit, should be 
examined carefully. It is always wholesome 
that the judicial pruning-hook should be 
applied, not only to the dead limbs of the law, 
but also to cutting asunder the old, diseased 
or fossilized roots that no longer furnish any 
nutriment to modern legal reasoning.” 

WILLS. “On Restricting Wills,” by Géo. 


Martin Rae, Canadian Law Times, (V. xxvi, 


p. 81). 
WILLS (See Property Equitable Convere 


sion). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL 
SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








ADMINISTRATIVE LAW. (Post Office — Fraud 
Order.) U. S. C. C. for E. D. of Mo.—An 
exceedingly interesting case relating to the right 
and authority of the officials of the Post Office 
Department to deny the use of the mails 
when, in their judgment, the statutes relating 
to such use are being violated, is that of People’s 
United States -Bank v. Gilson, 140 Federal 
Reporter, 1. It is there declared that the use of 
the postal service of the United States is not a 
matter of right, but of privilege, limited by the 
statutes declaring certain classes of matter to 
be non-mailable, and that it is competent for the 
Post Office Department to determine ex parte 
that a concern is using the mails in conducting a 
scheme to defraud and to base an order excluding 
it from such use upon that ex parte determination. 
A hearing in such cases is held not to be necessary, 
so that if one is granted, it is an act of grace, and 
the concern affected may properly be required to 
assume the burden of proof and to show affirma- 
tively that its business is legitimate and honest. 
The statutes regulating the subject (Rev. St. 
§§ 3929, 4041, as amended by Act Sept. 19, 1890, 
c. 908, § 2, and Act March 2, 1895, c. 191, § 4, 
‘US. Comp. St. 1901, pp. 2686, 2749) give the 
postmaster-general power upon evidence satis- 
factory to him that any person or company is 
engaged in conducting any scheme to defraud 
through the mails to direct the postmaster not 
to deliver registered letters nor pay money orders 
to such person or company, and are said to author- 
ize the postmaster-general to find that a concern 
is using the mails in conducting a scheme to 
defraud and to issue a fraud order on the evidence 
-of agents and inspectors of the department, and 
which is more important still, it is held that such 
a finding cannot be reviewed by the courts in so 
far as it involves questions of fact, unless a plain 
-error of law is shown. 


The statutes relating to the Postal Service (Rev. 


“Stat. §3929 and 4041) authorize the Postmaster- 


‘General, upon evidence satisfactory to him that any 
person is conducting any scheme or device for ob- 





taining money through the mails by false pretenses 
or promises, to instruct postmasters to return mail 
matter directed to such person, and to forbid the 
payment of money orders. 

The suggestion contained in the opinion that 
under these statutes there is no right to a hearing, 
has little significance in view of the statement that 
the officer acquired jurisdiction over the bank both 
by notice and appearance, which clearly implies 
that hearing is a jurisdictional requirement. This 
latter view is supported not only by the analogous 
cases of revocation of licenses and removal from 
office for cause, but also by the practice of the Post- 
Office Department, which was followed in the pres- 
ent case, and by the express provision of the Act of 
March 3, 1901, ch. 851, §1. 

Should a fraud order be issued without any evi- 
dence to support it, the court will restrain its en- 
forcement, but on the trial of the suit for an injunc- 
tion the Post-Office Department may still show 
the fraudulent character of the scheme. (187 U.S. 
94.) 

The kind and weight of evidence, however, will 
be conclusively determined by the Postmaster- 
General, and it seems, therefore, that the person 
opposing the order may be required to rebut the 
ex parte findings of the department. 

In the cases reported in 187 U. S. 94 and 136 Fed. 
1001 the court was of opinion that the facts as 
presented by the bill showed that the business was 
not covered by the terms of the statute and there- 
fore made a prima facie case for judicial interfer- 
ence, while in the present case the scheme described 
in the bill of complaint appeared to the court as 
not free from suspicion, and the prayer for an 
injunction was therefore denied. 

The doctrine of the Supreme Court regarding 
judicial control of the action of the postal authori- 
ties will be found laid down in Bates & Guild Co. v. 
Payne, 194 U. S. 106, to the effect ‘‘ that where the 
decision of questions of fact is committed by Con- 
gress to the judgment and discretion of the head of 
a department, his decision thereon is conclusive; 
and that even on mixed questions of law and fact, or 
of law alone, his action will carry with it a strong 
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presumption of its correctness, and the courts will 
not ordinarily review it, although they may have 
the power, and will occasionally exercise the right 
of so doing.” 

In other words the Supreme Court does not rec- 
ognize an absolute right to have the independent 
judgment of a court upon questions of law or fact 
decided by administrative authorities, but asserts 
the judicial power to review administrative deter- 
minations in case of clear error or of abuse of 
authority. E. F. 


ADMIRALTY. (Wrongful Death — Measure of 
Damages.) U.S. D.C. for S. D. of N. Y.— Two 
or three points of some importance are contained 
in the decision in the Saginaw and the Hamilton, 
139 Fed. Rep. 906. It is there held that in en- 
forcing in a court of admiralty a right of action for 
wrongful death in a collision on the high seas, 
which right of action is given by the statute of the 
state to which the vessels belonged, the measure 
of damages is governed by the law of such state. 
It is also determined that the first officer of a vessel 
sunk in a collision is not chargeable with negli- 
gence because of her improper navigation where 
he acted in all that he did under the orders of the 
master, and that the fact that such vessel as 
well as the other was in fault for the collision does 
not affect such officer or members of the crew so 
as to preclude the recovery of full damages for 
their deaths from the fund paid in by the other 
vessel in proceedings for the limitation of liability. 
Probably the most novel holding in the case is that 
to the effect that the mortality tables, prepared 
for life insurance purposes, afford little aid in de- 
termining the expectancy of life in actions to 
recover damages for wrongful death, and that this 
is especially true where the deceased is a colored 
person. This latter holding is based upon two 
grounds, the first of which was expressed in the 
William Branfoot, 48 Fed. 914, where Judge 
Simonton said, with respect to mortality tables: 
‘‘T have no confidence in and less respect for these 
tables, made up by insurance agents, in which, of 
course, large allowance must be made for heavy 
commissions, expenses, and profit.”” The conclu- 
sion that such tables are especially inaccurate as 
applied to the colored race is reached by con- 
sideration of the mortality tables abstracted 
from the census of 1880, which tables show that 
there is a very noticeable difference between the 
expectancy of life of a white and a colored per- 
son, especially during early maturity, the aver- 
age white person at the age of thirty, for instance, 
having an expectancy of about three and one- 
half years more than a colored person of the same 


age. 





The decision that the damages are governed by 
the law of the flag where the cause of action arose 
on the high seas is in accord with principle and 
authority. 

And the slight value of mortality tables as evi- 
dence of the durability of human life in case of the 
colored race agrees with the known facts as to 
their high death rate as compared with the white 
Tace, a recognized fact in the sections where the 
colored population is most numerous. 

R. M. H. 


CARRIERS. (Passengers.) Ky.—A decision 
of great interest to carriers, particularly rail- 
roads, is delivered by the Kentucky Court of 
Appeals, in Illinois Central Railroad Company 
v. Allen, 89 Southwestern Reporter, 150. The 
duty of a carrier of passengers is held to be to. 
attend to the comfort and safety of all of its pas- 
sengers alike, but not to furnish especial atten- 
tion to any one in particular, unless under excep- 
tional circumstances, such as sickness en route, 
though if a carrier voluntarily accepts a helpless 
passenger without an attendant, it thereby 
assumes the additional care commensurate with 
his needs. In view of this duty, it is held that 
where a blind man seventy-seven years of age 
frequently took short trips involving no change 
of cars, or, on taking a trip involving a change of 
cars, was assisted by chance acquaintances or the 
employees in charge of the train, the carrier was. 
justified in refusing to sell him a ticket unless he 
secured an attendant. The case is not entirely 
without precedent; indeed, the court quotes to 
some extent from Illinois Central Railroad Com- 
pany v. Smith, 37 Southern 643, where the Su- 
preme Court of Mississippi says that primarily 
the affliction of blindness unfits a person from 
safe traveling by railway, if unaccompanied, so 
that when a blind person applies to purchase a 
ticket, the ticket may be refused, unless the 
agent knows of his personal knowledge that the 
applicant for the ticket is competent to travel 
alone. 


CONSTITUTIONAL LAW. (Due Process of 
Law.) R. I. — Two related points of considerable 
local interest are determined in Gunn v. Union 
Railroad Company, 62 Atlantic Reporter, 118. 
The scope of the decision is necessarily somewhat 
limited by the fact that the point of chief impor- 
tance is determined expressly with reference to. 
conditions in Rhode Island. The provisions of 
the Federal Constitution prohibiting a state from 
depriving any person of life, liberty, or property 
without due process of law, or denying to any 
person within its jurisdiction the equal protection 
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of the law, are held not to require a trial by jury 
in suits at common law in a state court. This 
point, as the court pointed out,had been previously 
settled by the decision in Maxwell v. Dow, 176 U.S. 
581, 26 Sup. Ct. 448. The point specifically in 
issue in the present case was whether a statute 
recently adopted in Rhode Island, authorizing 
the supreme court to direct judgment without 
any further trial by jury, is constitutional. In 
determining this matter the court traces the 
history of jurisprudence in Rhode Island, pointing 
out that by the charter of Rhode Island the validity 
of its laws was made dependent upon their not 
being contrary, but as near as might be agreeable, 
to the laws of England, regard being had to the 
nature and constitution of the place and the 
people. Public Laws, 1636-1705, provided for a 
second jury trial as of course, and this remained 
the law of the colony and of the state till 1878. 
From 1732 to 1844 a third trial could be had as 
of course on a writ of review, and from such third 
jury trial prior to the Revolution an appeal to 
the, king in council might be had, on which appeal 
judgments and verdicts were reversed without 
remanding for a new trial. Constitution adopted 
in 1843 provided that the right of trial by jury 
should remain inviolate. And in view of these 
historical facts, the court holds that the legislature 
was authorized to give the supreme court power 
to direct judgment without any further jury trial. 


CONSTITUTIONAL LAW. (Flag Law.) Neb. —- 
In Halter v. State, 105 Northwestern Reporter, 
298, the supreme court of Nebraska takes issue 
with the courts of both Illinois and New York in 
their recent decisions in Ruhstrat v. People, 57 
N. E. 41, and People ex rel. McPike v. Van De Carr, 
70 N. E. 965, that the statutes prohibiting the use 
of the national flag for advertising purposes are 
unconstitutional. The decision of the New York 
court, to be sure, is not quite so broad as that of 
the Illinois court, but the Nebraska court finds 
fault even with that decision. Various contentions 
of the defendants are considered, and it is main- 
tained that the claim that the act deprived citizens 
of the right of exercising a privilege, impliedly, if 
not expressly, granted by the Federal Constitution, 
was unfounded. “ The right to advertise whisky, 
beer, tobacco, and other articles of merchandise 
by the use of the national flag is,” says the court, 
“‘ not the subject of an express constitutional grant, 
and it can be said to be impliedly granted only in 
the sense that, like an infinite number of other 
acts, it is not prohibited. If the fact that an act 
or course of action is not prohibited by the Federal 
Constitution gives a citizen of the United States 
a right which the state is powerless to abridge or 








restrict, the sphere of state legislation is more 
circumscribed than has been generally supposed, 
and our Criminal Code is largely waste paper.” , 
The decision in the Illinois case that the statute 
is an infringement upon the personal liberty 
guaranteed by the state and federal constitutions 
is met with the argument that as patriotism has 
always been regarded as the highest civic virtue, 
and as contempt for an emblem begets a like 
state of mind toward that for which it stands, the 
statute is grounded upon sound practical consid- 
erations, and is within the police power. In the 
New York case the act was held not to be wholly 
void, but to be so only to the extent that it applied 
to articles manufactured and in existence when 
the act went into effect. It is asserted that this 
is not always an objection to the constitutionality 
of a statute, and it is pointed out that when the 
act against taking fish with a seine went into 
effect, there were many seines manufactured and 
in existence which were rendered practically 
valueless, and the same may be said of swivel 
guns. The prohibitory liquor laws necessarily 
rendered nearly valueless a large amount of 
property which was used in connection with the 
manufacture and sale of such liquors in the states 
which enacted such laws. This, however, was not 
regarded by the supreme court as a fatal objection 
to the statute. This same holding answers the 
objection that the act could not constitutionally 
interfere with the use of the trade-mark of the 
defendant company, which trade-mark was com- 
posed in part of a representation of the flag. To 
this claim the court replies that a trade-mark is 
property only, and consequently comes within, the 
scope of the argument as to property rights. 


CONSTITUTIONAL LAW. (Taxation.) N.C. — 
A new North Carolina statute intended to equi- 
tably distribute the burden of maintaining public 
highways, is held constitutional in State v. Hollo- 
man, 52 Southeastern Reporter, 408. S.C. Laws 
1905, Pp. 292, C. 259, requires persons desiring to 
use the highways of certain towns for heavy 
hauling to procure a license on payment of $15 per 
wagon, and makes it a crime to use roads for 
heavy hauling without such license. The funds 
derived from the licenses are to be placed to the 
credit of the board of supervisors and to be used 
as other funds of the township. This act is held 
a valid exercise of the power of the legislature to 
prescribe by what methods the roads shall be 
used, worked, and kept in repair. The system 
provided by the statute is, the court says, an 
approximation to the just rule of taxation for 
roads in proportion to the benefit received. 
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CONSTITUTIONAL LAW. (Veteran’s Prefer- 
ence.) Ia. — The Iowa statute providing for prefer- 
ence of honorably discharged soldiers and sailors 
of the Civil War, residents of the state, in appoint- 
ment, employment, and promotion in public 
service over others of equal qualification is upheld 
in Shaw v. City Council of Marshalltown, 104 
Northwestern Reporter, 1121. The statute was 
attacked as violative of the fourteenth amendment 
of the Federal Constitution. This contention 
receives but brief treatment at the hands of the 
court, it being merely said that the amendment 
did not add to the privileges and immunities of a 
citizen, but simply furnished an additional 
guaranty for the protection of such as he already 
had, and even then protects only privileges and 
immunities which are those of citizens of the 
United States, as distinguished from the citizens 
of a state. The argument that the law was 
in contravention of Iowa Const., art. 1, § 6, 
declaring that the General Assembly shall not 
grant to any citizen or class of citizens privileges 
or immunities not equally belonging to all, is 
given more attention. The gist of the decision on 
this point seems to be that the right to hold office 
is not one of the fundamental privileges or immun- 
ities to which the Constitution referred. It. is 
also held that the statute is not class legislation 
within the accepted meaning of the term, inasmuch 
as it imposes no special obligations or burdens 
on those who are excluded from its benefits, and 
as privileges may be granted to particular individ- 
uals without reserve when by so doing the rights 
of others are not interfered with. 





CONTEMPT. (Assault on Judge.).N. C. — Ex 
Parte McCown, 51 Southeastern Reporter, 957, 
contains a very satisfactory and compendious 
discussion of the nature and elements of contempts, 
chiefly those arising from misconduct directed 
toward the presiding officer of the court. The 
case arose on a petition for habeas corpus and 
contains a preliminary decision to the effect that 
in such a proceeding to determine the legality of 
petitioner’s confinement for contempt the only 
question presented for consideration is the juris- 
diction or power of the judge to proceed as he did, 
inasmuch as the writ of habeas corpus cannot be 
made to perform the office of a writ of error or of 
an appeal. The petitioner in this case was pun- 
ished for contempt, because after the court had 
been adjourned by the judge to meet again at his 
call, and after he had retired to his li¥ing apart- 
ments, petitioner went there and complained to the 
judge in an angry manner for not having imposed 
a more severe sentence in a certain case, and 
finally committed an assault upon the judge. 





This it is held constituted a contempt within the 
definition thereof as contained in North Carolina 
Code. Most of the leading cases touching upon 
the subject are reviewed, that of Commonwealth v. 
Dandridge, 2 Va. Cas. 408, being especially men- 
tioned. The argument in that case that as the 
judge is necessarily placed in a situation in which 
he comes in conflict with the jealousies and resent- 
ment of those upon whose interests he has to act, 
it is even more necessary to protect his person 
than to protect that of a suitor, lawyer, a witness, 
or a juror, is quoted with express approval. 


CRIMINAL LAW. (Evidence.) Mass. — Two 
points of considerable value are determined in 
Commonwealth v. Tucker, 76 Northeastern 
Reporter, 127. It was a prosecution for murder, 
and it was shown that certain officers armed with 
a search warrant went to the door of the house 
where defendant resided and stated to his mother 
that they had a warrant to search for an article 
named therein, and offered to let her examine 
the warrant, which she declined to do, and invited 
the officers to make the search they desired, during 
which broken pieces of a knife were found in the 
defendant’s coat pocket. These pieces of knife 
are held to be admissible in evidence, the search 
having been made under the invitation and not 
under the warrant, so that the finding and taking 
of the articles did not constitute an abuse of legal 
process. The fact that the finding and taking of 
the articles did constitute an individual trespass 
on the part of the officers as against the defendant 
does not have the effect of rendering the articles 
inadmissible against him. Some question also 
arose as to whether writing found near the body 
of deceased was that of defendant. It was shown 
to have been the duty of accused as salesman to 
make out a memorandum of each sale, signed with 
his name or initials, and transmit the same to the 
shipping clerk. Slips of this nature to which 
defendant’s surname was attached, and which 
were handed by him to the shipping clerk, were 
held to be sufficiently shown to contain his hand- 
writing to make them admissible as standards 
of comparison of handwriting, though there was 
no direct evidence that any one had seen him 
write the slips. 


JUDGMENT. (Merger.) N. C. — Eller v. Caro- 
lina and Western Railway Company, 52 South- 
eastern Reporter, 305, is interesting as a case 
necessitating a reversion to the: foundation 
principles of the law of torts. 

A valise containing a wedding trousseau was 
injured by the railway company in transit. The 
bride to be, who was the owner of the valise, sued 
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the railroad company for delay in the delivery of 
the valise and also for damage to the property. 
The suit was settled and plaintiff received a sum 
of money in satisfaction of the damages. After- 
wards plaintiff commenced another action for 
mental anguish caused by the injury to the 
clothing. This action, it was held, was not main- 
tainable, it being the opinion of the ccurt that 
plaintiff should have collected in the first action 
all that she was entitled to recover, and not having 
done so, was precluded from afterward claiming 
any further damages. 

In its search for authorities the court goes back 
to Fetter v. Beal, 1 Salk. 11, where plaintiff recov- 
ered damages for an assault and battery by which 
his skull was broken and afterwards, upon the 
falling out of a piece of his skull, brought an action 
for additional damages. The right to recover 
additional damages was denied, Lord Holt saying 
that the injury which was the foundation of the 
action was the battery, and the greatness or conse- 
quence of that was only an aggravation of damages, 
so that whatever damage might probably have 
ensued should have been given in evidence in the 
first action. This principle is regarded as govern- 
ing the case at hand and the plaintiff’s right to 
recover is held to have been merged in the former 
recovery. In the language of the court, ‘‘ She 
could carve out as large a slice as the law allowed 
but she could cut but once.” 


ICENSES. (Transient Merchants.) Ia. — Iowa 
Code, § 700, giving cities and towns power to define 
by ordinance who shall be considered transient 
merchants, is construed in State ex rel. Town of 
Sigourney v. Nelson, 105 N. W. Rep. 327, as only 
giving the town authority to determine what 
merchants shall be considered as transient and not 
as empowering it to declare persons to be mer- 
chants who, by universal acceptance in the business 
world, are not such. Consequently, it is held 
that one employed as a traveling salesman, who 
received a stated salary and expenses, displayed 
samples and solicited orders from consumers, 
which he sent to his employers, who shipped the 
goods to the purchasers, was not a merchant within 
a city ordinance, requiring a transient merchant 
to take out a license. ‘‘ Such person,’’ says the 
court, ‘‘is merely a medium through which a 
merchant communicates with his customers; what 
is accomplished being no more than if the merchant 
had made use of the mails or telephone to solicit 
orders and of an express or transfer company to 
make deliveries.” 


LICENSES (see Torts, Injunctions). 





MARRIAGE. (Common-Law Marriage.) Tenn. 
—Under the decision in Smith v. North Memphis 
Savings Bank, 89 Southwestern Reporter, 392, - 
there can be no common-law marriage in Tennessee. 
The court holds that the common law, as a dis- 
tinctive system of laws, was never adopted in its 
entirety, nor was it in force in Tennessee, but only 
such part thereof was in force there as was a part 
of the law of North Carolina when the territory of 
Tennessee was ceded by that state to the federal 
government. It naturally follows that the statu- 
tory provisions of Tennessee, requiring parties 
proposing to marry to first procure a license and 
make their contract in the presence of certain 
officers or a minister of the gospel, are mandatory, 
and preclude recognition of the validity of a com- 
mon-law marriage. This decision is not fraught 
with quite such serious consequences in the 
instant case as might be expected, since a supple- 
mental decision declares that where plaintiff 
and deceased had lived together and recognized 
each other as husband and wife for more than 
twenty-five years, deceased, if living, would be 
estopped from asserting that they had not been 
legally married, and hence in a proceeding by 
plaintiff to enforce her marital rights as widow 
against his estate, it would be presumed, as against 
his administrator, that they were legally married. 


MUNICIPAL CORPORATION. (Ultra Vires — 
Municipal Trading.) Eng. — Attorney-General v. 
Lord. Mayor of Manchester in the Chancery Divi- 
sion was a case of great interest to municipal cor- 
porations that carry on undertakings of a character 
until lately more usually carried on by private 
corporations or individuals. The action was 
brought by the attorney-general on the relation 
of one Thomas Watson trading as Sutton & Com- 
pany against the Corporation of Manchester. The 
facts showed that the relator was a large rate- 
payer in the defendant’s city, and that he carried 
on business as a carrier and forwarding agent in 
Manchester and its neighborhood, and the defend- 
ants were the owners, as the local authority for 
the city of Manchester, of a large system of tram- 
way or street-car lines operated on the trolley 
system, within and beyond the city, which they 
had constructed or which had been acquired by 
or leased by them under various acts of Parliament 
and provisional orders. It also appeared that 
the corporation intended to put in operation a 
large and comprehensive scheme of parcels delivery 
and collection, or in other words, to do the work 
of a local express company, in connection with 
their tramways. As part of this scheme they 
proposed to accept ‘‘ cash on delivery’”’ parcels, 
parcels to be delivered by special messengers at 
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special rates, and ‘‘ toinsure”’ parcels. It further 
appeared that they intended to act as agents for 
railway companies and other carriers, to collect and 
deliver parcels outside the radius of their tramway 
lines, between places having no connection with 
their trams, and that they had spent several 
thousand pounds in plant, carts, and horses, and 
had engaged numerous agents and servants with 
a view to carrying on their proposed business, 
which was in effect that of a common carrier. It 
further appeared that all the expenditure that had 
been incurred or was about to be incurred had 
been, or was to be defrayed, out of money bor- 
rowed under sect. 20 of the Tramways Act, 1870, 
that is to say, upon the credit of the city funds cr 
the city rate, or by the general expenditures of the 
funds of the city upon the venture. The plaintiff 
claimed a declaration, that the defendants were 
not authorized to convey, collect, cr deliver for 
reward any goods or parcels otherwise than by the 
tramways comprised in their tramway under- 
taking, or to accept any parcels or goods for such 
conveyance, collection, or delivery, or to act as 
general carriers or as parcels delivery, general 
forwarding, or railway agents; that it was unlawful 
for the defendants to expend any part of the city 
funds or the receipts of their tramway undertaking, 
or any city rate, for any of the purposes aforesaid; 
that it was unlawful for the defendants to use any 
building, plants, or servants belonging to their 
tramway undertaking otherwise than for the 
working and using of their tramways, or to convey 
or deliver goods or parcels except by their tram- 
ways. The plaintiffs also claimed the injunctions 
restraining the defendants from doing any of the 
acts in respect of which a declaration was claimed. 
In giving judgment for the plaintiffs the judge said 
that it was common knowledge that municipalities 
were frequently authorized to acquire works of a 
public nature within their boundaries with a view 
to working them at a profit, and that his duty was 
confined to construing the acts by which the 
legislature had conferred that power, and that 
he knew nothing that would authorize him to 
apply principles. of construction to an act giving 
power to a municipality to carry on some trading 
operations, differing from those applicable to an 
Act giving similar powers to any other corporate 
body. He was of opinion that the various acts 
and provisional orders enabled the corporation 
to run carriages and take tolls on all the tramways 
mentioned therein and to use such tramways for 
the purpose of carrying passengers and of convey- 
ing and delivering animals, goods, minerals, and 
parcels; and he also was of the opinion that there 
was nothing ultra vires in their delivering by 
cart or otherwise at the consignee’s house or to 








any other place authorized by him, including the 
station of a railway company, such goods as they 
had brought on their tram lines. He could there- 
fore see no objection to such of -the expenditure 
complained of as arose out of their undertaking 
the business of a common carrier by the working 
of their tramways; but the corporation were not 
empowered to act as carriers generally without 
reference to their tramways. To collect and 
deliver parcels for the tramway was fairly inci- 
dental to the tramway undertaking, but to collect 
and deliver parcels outside the radius of the trams, 
and without any connection with the trams, was 
not incidental to the tram business, but distinct 
from it. His lordship also held that the corpora- 
tion could only act as agents for the railwav 
companies in respect of tram-borne goods,and not 
as general agents. His declaration therefore 
would be that the defendants were not entitled to 
expend any part of the city fund, or the receipts of 
their tramway undertaking, or the proceeds of 
any city rate or other money of the city, to estab- 
lish or carry on the business of carriers, except in 
connection with their tramway undertaking and 
in respect of articles carried along the tramways 
belonging to or leased by the corporation or on 
which they had power to use carriages. He 
granted an injunction. 


PROPERTY. (Fraudulent Conveyances.) Ill. — 
A wife is within the protection of the statute 
against fraudulent conveyances, so that a volun- 
tary conveyance of property made with the specific 
intent to defraud a future wife of her marital 
rights is void to the same extent as if it was 
intended to defraud future creditors, although the 
grantor has not at the time of the conveyance 
selected any particular person as his wife, but 
makes the conveyance with the general intention 
to defraud any person whom he might marry of 
her marital rights. Higgins v. Higgins, 76 North- 
eastern Reporter, 86. Such a conveyance is 
regarded as practically identical with a conveyance 
by a person who contemplates contracting a debt 
and who disposes of his property with intent to 
defeat the claims of future creditors. Under such 
circumstances it has formerly been held that the 
fraudulent intent need not necessarily be directed 
against any particular person. The similarity 
between the two fraudulent conveyances also 
gives rise to the further holding that inasmuch as 
the conveyance in fraud of the wife’s marital 
rights was purely voluntary it was not necessary 
that the grantee should participate in the fraudu- 
lent intent of the grantor in order thatithe con- 
veyance might be set aside 
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TELEGRAPHS. (Discrimination.) Ind.—A 
holding which seems to be the logical consequence 
of the previously settled law on the question is 
contained in Western Union Telegraph Company v. 
State ex rel. Hammond Elevator Co., 76 North- 
eastern Reporter, 100. The cases cited in the 
opinion: N. Y. & Chicago, etc., Exchange v. 
Chicago Board of Trade, 127 Ill. 153, 19 N. E. 855, 
11 Am. St. Rep. 107, 2 L. R. A. 411; Inter-Ocean 
Pub. Co. v. Associated Press, 184 Ill. 450, 56 N. E. 
822, 48 L. R. A. 574, 75 Am. St. Rep. 184; Fried- 
man v. Gold & Stock Telegraph Co., 32 Hun, 4; 
Nebraska Telephone Co. v. State ex rel., 55 Neb. 
627, 76 N. W. 171, 45 L. R. A. 113; State v. 
Citizens’ Telephone Co., 61 S. C. 83, 39 S. E. 257, 
55 L. R.A. 139, 85 Am. St. Rep. 870; Smith v. Gold 
& Stock Telegraph Co., 42 Hun, 454, hold that a 
telegraph company must furnish its service without 
discrimination. So the Indiana court is in line 
with the authorities when it holds that where a 
telegraph company in the exercise of its charter 
rights and in connection with its other business 
has been engaged in buying continuous quotations 
of prices of products from a board of trade and 
selling the same at a fixed price to such persons as 
desire them for such length of time as to make 
such quotations necessary to the successful 
conduct of business in such products, the quota- 
tions and the system, of supplying them have 
become impressed with a public interest, so that 
so long as the company continues in such business, 
it must supply those desiring the- quotations on 
equal terms. The right to compel the company 
to supply quotations is not, however, unlimited, 
for it is held that the requirement of a board of 
trade that every applicant for its continuous 
market quotations shall, as a condition precedent, 
obligate himself not to use them for conducting 
a bucket shop, is a reasonable regulation which 
will be enforced by the courts, so that in view of 
the fact that the telegraph company had agreed 
that it would not deliver the market quotations 
unless the applicant for them agreed not to use 
them for the purpose of conducting a bucket shop, 
the court would not compel the company to deliver 
the quotations to an applicant who refused to 
make such an agreement. 


TORTS. (Fraud — Negligence.) N. Y.— What 
the court denominates ‘an unusual state of 
affairs’’ is presented by the case of Kuelling v. 
Roderick Lean Manufacturing Company, 75 
Northeastern Reporter, 1098. Plaintiff, who was 
a farmer, purchased a road roller having a tongue 
to which was attached a team of horses when the 
roller was used. When plaintiff attempted to 





use the roller, the tongue broke, throwing plain- 
tiff from the seat, which was attached to the rear 
end of the tongue, causing the horses to run away. 
and draw the roller, which weighed some 700 
pounds, over plaintiff, damaging him somewhat. 
Plaintiff sued the manufacturer of the roller, 
alleging that he had knowingly constructed the 
tongue of crossgrained wood with a knothole 
in it, and had plugged up the knothole with putty 
and covered it with paint, so as to prevent a 
person purchasing the machine from observing the 
defect. Under these circumstances it is held that 
neither the manufacturer of a machine, nor one to 
whom he has sold it can sell the machine as sound 
and safe, knowing any f°ct as to a concealed defect 
therein, when the consequence of such defect 
would naturally be an injury to the person using 
the machine, so it is held that plaintiff is entitled 
to recover from the manufacturer in an action for 
fraud and deceit. The case, says the court, does 
not involve the law of negligence, but is controlled 
by considerations resting upon the law applicable 
to fraudulent and willful concealment. 


The ourts seem well agreed that if the manu- 
facturer sells an article known by him to be dan- 
gerously defective, without warning the buyer, 
he is liable to any third person who may be right- 
fully using it for an injury occasioned by such defect. 
Langridge v. Levy, 2 M. & W. 519; Lewis v. Terry, 
111 Cal. 39; State v. Fox, 79 Md. 514; Huset v; 
Case Threshing-Machine Co., 120 Fed. Rep. 865. 
Kuelling v. Mfg. Co., 183 N. Y. 78, supra. If the 
manufacturer negligently puts such an article on 
the market, he is liable for a defect injuring a third 
person provided the article is imminently danger- 
ous. Thomas v. Winchester, 6 N. Y. 397; Peters 
v. Jackson, 50 W. Va. 644. What is imminently 
dangerous, it is difficult to say. One court indi- 
cates that to fall within the category the article 
must be intended to preserve or destroy life. Huset 
v. Case &c., Co., supra. But one case included 
a step-ladder. Schubert v. Clark Co., 49 Minn. 
331. Amother excluded a _ threshing-machine. 
Heizer v. Kingsland Co., 110 Mo. 605. Another 
excluded a side-saddle. Bragdon v. Perkins-Camp- 
bell Co., 87 Fed. Rep. rog. E. W. H. 


TORTS. (Injunctions— Ticket Speculators.) 
N. Y. — A decision of considerable importance to 
the interests involved which, as far as the writer 
knows, involves a question not hitherto deter- 
mined by any court in this country is decided in 
the case of Collister v. Hayman, 76 Northeastern 
Reporter, 20. The plaintiff alleged that his sole 
occupation was buying theatre tickets for the pur- 
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pose of resale, and prayed for an injunction 
restraining defendants who were~ proprietors of 
the theatre from interfering with his business by 
posting signs stating that tickets sold on the 
sidewalk would be refused at the door and by 
employing private detectives to state to prospec- 
tive purchasers from plaintiff that tickets so 
purchased would not be recognized by the manage- 
ment of the theatre. Plaintiff was denied relief. 
A “theatre ticket,’’ says the court, is a license 
issued by the proprietor, pursuant to the contract, 
as convenient evidence of the right of the holder 
to admission at the date named, subject to his 
observation of any reasonable conditions appear- 
ing on the face thereof, and is revocable for a 
violation of such conditions. The tickets in 
question contained a clause providing that if 
sold by the purchaser at the sidewalk they would 
be refused at the door, and this provision is held to 
be valid and to become a part of the contract evi- 
denced by the ticket and to remain a part thereof 
as long as the ticket exists, so that it is binding 
upon all subsequent holders with notice. It is 


pointed out that the owner of the theatre is under | 


no obligation to permit a patron to enter the 
place upon any terms other than those which the 
owner may dictate. 


the number that may be admitted, to refuse to 
sell tickets at all, and collect the price of admission 


at the door, to provide that no one under twenty- | 
one years of age shall be admitted, or that men | 


only or women only shall be admitted, or to make 


the public dislikes such regulations, its only remedy 
is to refuse to buy the tickets. 


the tickets subject to the condition that they 
shall not be sold on the sidewalk. 


WITNESSES. (Privileged Communications be- 





It is within the owner’s power. 
to charge what he chooses for admission without | 
regard to the reasonableness of the rates, to limit | 


So it is held that | 
the proprietor is fully within his rights in ma:.ng | 


providing that neither husband nor wife can be 
examined as a witness as to any communication 
made by one to the other while married, receives 
judicial construction in Sexton v. Sexton, 105 
N. W. Rep. 314. It would seem, as indeed the 
court frankly admits, that the statute was suffi- 
ciently broad in its terms to be conclusive against 
the right to call either husband or wife to speak as 
a witness respecting communications had by them, 
no matter what the character thereof, or the occa- 
sion or purpose. The court, however, recurs to 
the familiar principal that the real purpose and 
intent of the legislature is the thing which is to be 
enforced by the courts, and after a brief examina- 
tion of the common-law origin of the rule, making 
communications between husband and wife 
privileged, arrives at the conclusion that whether 
common law or statutory, the rule is founded 
upon public policy and that it is only intended 
that confidences inherent in the marital relation 
or incident thereto should be protected. In this 
view the privilege embraces only the knowledge 
which the husband or wife obtains from the other, 
which, but for the marriage relation and confi- 
dences growing out of it, would not have been 
communicated or which is of such a nature or 
character as that to repeat the same would tend 
to unduly embarass or disturb the parties in their 
marital relations. As so construed, the statute 
is held not to prohibit the wife from testifying 
in an action by her for the alienation of her 
husband’s affections as to statements and declara- 
tions by the husband addressed to her, showing 
former affection and the subsequent loss thereof. 


any other regulation which he may see fit. If | “‘ Affection between husband and wife,” says the 


court, ‘‘is the rule, and the law presumes it to 
exist. Indeed it is published to the world with 
the fact of marriage, and accordingly in no sense 
can it be a matter of marital confidence and as 


| such subject to be violated by the one testifying 


to the acts, physical or verbal, commonly under- 
stood to be declaratory thereof and in proof of the 


tween Husband and Wife.) Ia. — The Iowa statute, | eae 
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IMPRISONMENT OF CORPORATIONS 


Cuicaco, Itu., March, 1906. 
To THE EDITOR OF THE GREEN BaG: — 

In view of recent decisions one may con- 
sider the legal proposition fairly well settled 
that a corporation can commit a crime. How- 
ever much the strict logician may invey against 
the argument that a thing without soul, hands, 
or mouth may be guilty of criminal intent 
and criminal action the fact is before us that 
this contention has prevailed in the highest 


court of the land. To take advantage of | 


false logic and authoritative mistake is one 


of the high functions of the opportunist. | 


Therefore the suggestion should not come 
amiss that this illogical construction, placed 
on the corporate status, should be carried to 
its illogically logical conclusion whereby it 
may become a weapon in the hands of those 
whom it was designed to undo. To relieve 
the really guilty law-breakers, the corporate 
officers, the trend of late rulings has been to 
place all the blame on the inanimate, be- 
trayed corporation. The reason is plain: the 
corporation can pay, as a fine, a small per 
cent of its unlawful spoils, whereas the in- 
dividual malefactor, if convicted, must needs 
suffer the degradation of wearing stripes. 
Let us say, in deference to the reputations of 
our judiciary, that capital commands the 
keenest gray matter and the keenest gray 
matter produces the argument which gives 
birth to the law. 

This letter is not a brief on behalf of any 
client. It is not written for the convince- 
ment of any court. It is intended merely 
as a suggestion as to how justice may be 
bred from injustice. No authorities will be 
cited or decisions construed. The layman 
may assume that the conclusions herein con- 
tained are based on good law. The lawyer 
will know that in the present state of cor- 
porate law all things are possible and that 
the theory here advanced is as near in accord 
with the trend of judicial reasoning as any 
other theory which may be evolved. 

The first postulate is: A corporation may 
commit a crime. 

The second postulate is: A corporation may 
be punished for a criminal offense. 








The third postulate is: A corporation may 
be punished by a fine. 

A fourth common error (certainly not a 
logical conclusion from the three preceding 
postulates) is: A corporation cannot be im- 
prisoned. 

The prisons of the United States should 
voice the unanimous interrogatory: ‘‘Why?” 

A man with a shaven head, wearing clothes 
that are a brand of shame, could argue thus: 
“TI took $1000 that did not belong to me. 
The state has taken away my liberty, my 
earning power, and my material ambitions for 
a period of five years. This corporation took 
$500,000 a year that did not belong to it. 
Its officers have been held guiltless. They 
are free on the streets to-day. The corpora- 
tion has been adjudged guilty. What right 
has that guilty corporation to its liberty, its 
earning power, and its material ambi- 
tions, while I am confined and denied all 
three?”’ 

The snug man of finance would say: ‘‘ What 
are you going to do about it?” 

The convict would answer: ‘‘If I were on 
the Bench ruling on cases as the law is to- 
day, without a single statutory change, I 
would instruct a jury to bring in a verdict 
against the guilty corporation exactly as if 
that corporation were what it claims to be — 
a person.” 

The questioner would continue: 
would you execute the sentence?”’ 

The convict would answer: ‘‘I would com- 
mit the corporation to jail. If the corpora- 
tion does not consist of the men who own and 
manage it—there is only one other con- 
sistency which it can have. It is not a thing 
of air or it could not commit a crime. It 
must be a material something. It must be 
composed of its capital stock and all its as- 
sets, tangible and intangible. The state has 
deprived me, a human being, who committed 
a crime, of liberty, earning power, and mate- 
rial ambitions. It could not touch my soul. 
So it confined my erring flesh, inanimate 
without my soul, yet containing the soul. 

“To do justice to one and all, the state 
should confine the assets, inanimate but con- 


‘How 
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taining the miscalled soulless being’s soul. 
For the period of punishment not a dollar of 
the corporate cash should be circulated; not 
a bond should bear interest, not a share of 
stock pay a dividend, not a single franchise 
should be operative, not a wheel of machinery 
should be turned.” 

The snug man roused to a financial senti- 
ment would expostulate: ‘‘Think of the in- 
finite harm you would do, think of the thou- 
sands out of employment, think of the money 
lying idle.” 

The convict would reply: ‘‘I am out of 
employment, my family is deprived of my 
support — because I committed acrime. If I 
had employed ten thousand men and been 
convicted of crime I should have been sent to 
jail just the same. You say, ‘think of the 
money lying idle.’ I say, ‘think of the 
thousands of men idle (to all intent of the 
community) in prisons to-day. Are their 
misapplied lives a greater loss to the public 
than the loss of misapplied dollars? Can the 
government to-day prevent a corporation | 
from spending $50,000,000 in Europe or Asia | 
if it chooses? Is not that money lost to our 





people?” 

The snug man might answer rather stu- 
pidly: ‘‘What do you think would be the result 
of such a theory of yours being put into 
practice?” 

The convict would answer: ‘‘I am not om- 
niscient but I can foretell one certain result. | 





The directors and managers of corporations 
would be forced to obey the laws we have 
to-day, which are amply sufficient to prevent 
wrongdoing. Nowadays wrong is done, why? 
Because the dividends must be produced. If 
they are not, new officers will be chosen. The 
director is forced to disobey the law. Why? 
Because his competitor does, hecause his com- 
petitor does, and so on around the circle. 

“Suppose one corporation should be im- 
prisoned for five years. Then what a wail 
would go up from the ‘widow-and-orphan’ 
stockholders for their imprisoned money! 
There would come a demand for conservative, 
lawful management of corporations from every 
stockholder in the country and the day of 
reckless defiance of law and order would be 
past. 

“Let me add,”’ the convict would conclude, 
‘“‘that all public franchises would be forfeited 
on imprisonment of the corporation. Of 
course even at present a public official loses 
his office when imprisoned for crime. I think 
under my little theory that the public service 
corporation would be the most carefully and 
beneficently administered of all.” 

This is a brief letter on a subject of breadth 
inestimable. To forestall the hasty critic it 
should be stated in conclusion that not all 
the arguments for or against the convict’s 
proposition have been discussed herein. 


DonaLpD R. RICHBERG. 
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ECHOES FROM THE BAGGAGE ROOM 
By D. W. Locke, in the Ohio Law Bulletin 


A few days ago I hurried to the Pennsyl- 
vania railway station in the city of Bucyrus, 
Ohio, to catch train No. 9 going west. It was 
a cold dreary day, a drizzling rain adding to 
the discomfort of the weather. Arriving at 
the depot I found No. 9 marked late, on the 
time board, and also found the waiting room 
and most of the depot in the hands of a gang 
of painters. Looking for some place of 
warmth I entered the baggage room, where 
I found a roaring fire in a big old-fashioned 


coal stove, and gathered around it, quite a | 
crowd, who like myself were waiting for the | 
| ness replied that he ‘ was not exactly certain 


belated train. 


I saw at once that they were enjoying | 


themselves, and joining them I found that a 


couple of attorneys were relating personal ex- | 
periences and short anecdotes of their legal | 
brethren, much to the amusement of their | 


listeners. 


I drew up a box and secured a seat in the | 
circle just as one of them began the following: | 


‘“* You know that I have been court reporter 


for about twenty years, and if one half the | 


funny thirigs that I have heard had been pre- 


served they would make, I think, a very read- | 


able book. For instance, not so very long 
ago, Bob Cary was trying a case of assault and 


battery. The complainant had been pretty | 
badly beaten up by her husband, and the con- | 
stable, when he went to arrest the man at the | 
| plied: ‘ Well, now since you speak about it, [ 


family home, near Sycamore, Ohio, found the 


wife still bleeding from the wounds inflicted | 
there and tried to make a speech.’ 


by her assailant. Cary was very anxious 
that the witness should testify as to the con- 


dition in which he found the woman, and after | 


several preliminary questions leading up to 
the climax, he leaned back in his chair, and 
said: ‘ You may now tell the court in what 
state you found the woman.’ The constable 
was an Irishman, and promptly came the 
answer: ‘ In the state of Ohio, sor.’ ”’ 

After the laugh had subsided, the other 
attorney said: 


‘“ That was surely a surprise to Bob, but | 
I’ll bet he was not more surprised than Gen- | 
You know | 


eral Finley was some time ago. 





there is one thing that the General would 
rather do.than anything else, and that is, 
make a speech at a picnic, and he never 
misses such an opportunity and, to do the 
General justice, he always makes a good 
speech. Well, on the occasion I refer to, the 
General was engaged in the trial of a case 
here in Bucyrus, and a witness was an old 
gentleman by the name of Trimble, popularly 
known as Uncle Billy Trimble. His evidence 
had not been very palatable to the General and 
on cross-examination Finley was trying if pos- 
sible to confuse the old man, and to thus break 
the force of his testimony. The General, to 
do this, raised a question of the exact time of 
the happening of some event; to this the wit- 


as to the date.’ Seizing this bit of uncer- 


| tainty as a chance to gain his point, the Gen- 


eral began to worry the old man about this 
date. Uncle Billy was always a very sedate, 
solemn sort of an old chap, and was very slow 
in speech. The General said: . 

“* Now, Uncle Billy, let me help you to 
remember this date. Do you remember the 
pioneer picnic at McCammeron grove that 
year?’ ‘ Well, I think I do remember there 
was a picnic there that year.’ ‘ Why, Uncle 
Billy, weren’t you there?’ ‘ Well, I don’t 
just exactly remember whether I was there 
or not.’ ‘Now, Uncle Billy, let me refresh 
your memory; don’t you remember that I 
was there and made a speech at that picnic?’ 
Very slowly and deliberately Uncle Billy re- 


do remember that picnic and that you were 
The old 
gentleman was promptly excused, without 
any further seeking after the exact date. 
‘“The General was not as quick at getting 
out of the ‘hole’ in which the unexpected 
turn made by the old man put him, as was a 
lawyer named Tyler who was defending a 
prisoner once in our court, charged with the 
shooting of the marshal of Crestline. Tyler 
had a desperate case, and he left no means 


| untried to break down the evidence against 


his man. It might be well to say, in passing, 
that in his day Tyler was one of the best 
criminal lawyers in Northwestern Ohio. A 
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witness from Crestline, an old German by 
the name of Schneider, had in his broken 
language given a very damaging bit of testi- 
mony. Tyler sought to confuse the old gen- 
tleman, and started in to make hini ridiculous. 
He glared at the witness for a moment and 


then shouted at him: ‘ What’s your name?’ | 
| them all arranged to suit, the court meantime 


Meekly came the answer, ‘ Schneider.’ ‘ Oh, 
your name vas Schneider,’ mimicking the 


broken German of the old man. ‘ Well, Schnei- | 


der, don’t you vant to buy a dog?’ ‘ Vy, no; 
was you for sale?’’ Hardly had the laugh, 
which the court was powerless to suppress, 


died away, when Tyler rejoined, ‘ No, I’m | 


sold,’ with such a look of whimsical innocence 
on his face that he turned the Jaugh in his 
favor.” 


“Yes,” said the other, ‘a lawyer has to | 


think pretty quickly sometimes, and about as 
good an example of the quick retort that I 


now think of was given in a trial before a | 
justice, in which the attorneys engaged were | 
two young lawyers, one of whom, being pretty | 
| one that he tells on himself. 


well off had already purchased a very fine 


library of which he was exceedingly proud. | 


The other not being blessed with a super- 


abundance of this world’s goods, had not yet 


been able to acquire any library to speak of. 
During the trial the attorney minus the 
library had at every conceivable opportunity 
emphasized the fact that the ‘ law of the case ’ 
was in his favor, and in his opening argument 
made a long effort to prove that the law was 
with his client. In answering the argument 
the other attorney said: ‘ What does he know 
about the law? What law books has he ever 
tread? Why, he hasn’t even a single text-book 
in his office. All the law books he has are a 
few annuals that he got at the auditor’s office 
for nothing, and an old copy of ‘‘ Swan’s Treat- 
ise’ that some kind friend gavehim.’ Hethen 
argued his side of the case and sat down. In 
reply to the opening of the answer, his oppo- 
nent said: ‘ Yes, if it please the court, I admit 
that 1 am a poor man. 
to buy me law books and line the walls of my 
office with volumes of legal lore, but ’ —- with 
a dramatic gesture, laying his hand upon his 


forehead, ‘ my library is here,’ and seeking to | 


produce a deeper effect, he paused, but alas, 
the pause was fatal, as immediately came the 
response, ‘ Yes, bound just like mine, in calf.’ 





| sponded the judge. 
| You was a shoemaker too, vas you?’ 


“‘ Speaking about law books reminds me of 
a little incident that happened in our circuit 
court here, Judge Beer presiding. A young 
lawyer was about toargue his first case in that 
court, and before beginning he dragged a big 
table out in front of the judges’ bench and 
simply covered it withlaw books. After he had 


looking on in silence, he cleared his throat and 
began: ‘ May it please the court, in support of 
my position, I desire to cite a few authorities,’ 
and as he turned to reach a volume and open 


| it at the place previously marked, Judge Beer 


said, ‘ Young man, are you going to read to 
us from all those books?’ ‘ Yes, sir, your 
Honor.’ ‘If you do we'll beat you sure,’ was 


| the comment of the presiding judge, and evi- 


dently heartily concurred in by the entire 
bench, if their confirmatory nods were any 
indication of their feelings. At any rate the 
young man was wise enough to skip the books 
and argue his point directly to the court. 
‘Speaking of Judge Beer reminds me of 
You know that 
the judge served several terms on the common 
pleas bench, and afterwards was elected to 
the circuit court, where he was recognized as 
an able jurist and an affable, courteous gen- 
tleman. The judge, as the years went by, 
grew not only in legal wisdom but also in 
girth measurement, until he was, and still is, 
an ideal ‘ Shakespearian justice.’ Well, re- 
cently, the judge made a visit to the home of 
his boyhood, Ashland, Ohio, where he called 
upon an old German shoemaker that he had 
not seen for many years. The old shop was 
there, as it had been when the judge was a 
boy, but as the judge weighs considerable over 
two hundred pounds, he very nearly occupied 
all the available space in the little cobbler 
shop. The old German was pegging away at 
a pair of cowhide boots. as the judge entered, 


_ and looking up, he gave the judge a careless 
_ greeting and kept on with his work. Finally 
I had no rich father | 


the judge said: ‘ Jake, you do not seem to 
know me.’ ‘No, I don’t; who vas you?’ 
‘ Why I am Tom Beer, that used to come into 
your shop years ago, a little barefooted boy.’ 
‘Oh, you vas Tom Beer, vas you? Vell, vat 
you doin’, Tom?’ ‘I am on the bench,’ re- 
‘On the ‘bench, hey? 
‘No, 
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no, I am a judge on the bench.’ ‘Oh, you 


vas one of dem crowbait judges, vas you?’ | 
‘No, no, I am a judge of the circuit court, a | 
‘So you vas a real | 
| have any damages against Swisher, as the dog 


judge regularly elected.’ 
judge.’ Then, allowing his eye to rest con- 


templatively on the judge for a moment, he | 


started another peg, but pausing with the 
hammer raised in the air, he remarked, ‘ Say, 
Tom, you must be a h—1 of a judge,’ and once 


more the tap tap of his sole hammer was the | 
_ return the dog to Rawson and pay the costs 
| in the case, which would be one dollar and 


only noise heard in the little room as the 
judge silently withdrew.” 

During the relating of the foregoing anec- 
dotes by the two lawyers I had noticed a 
rather tall gentleman who was a very much 
interested listener. 


the mountains of West Virginia? ”’ 
replied that they had not. 
began, ‘‘ I was down in that country last fall 


on a matter of business and wanted to see a | 
man by the name of Bevier, whose home was, | 
Engaging | 
| around that I should seek cover, as there 


I was told, ‘ some place up there.’ 
a guide, I set out in search of him, and after 


riding about thirty-five miles over hills and | 
side of the door was a very large tree. 


mountains I finally came to his house but, in 
response to our ‘ halloo,’ his wife came to the 
door. My guide asked where Bevier was, 


when his wife said, ‘ He done gone ovah to the | 


schoolhouse. Thes a trial ovah thar to-day. 
He tuk his gun along. Spect thar’ll be doin’s 
ovah there to-day.’ I asked her what the 
trial was about, She said that ‘ ole man Raw- 
son was tryin’ to make ole man Swisher pay 
for a dawg that Rawson sed Swisher had stole 
frum him.’ 
house. 


he would lay it on the table, as it would be an 


insult to the court to enter the court room | 
| me that dollar yourself.’ 


carrying a ‘gun.’ I had no ‘ gun,’ but my 
guide took his and laid it on the table, where 
to my intense surprise I saw two stacks, 


pointing every way, apparently a ‘ gun’ for | 


every man in the house and there were in the 
neighborhood of fifty present. 


“The testimony was all in before we got | 
there, but it seemed that the plaintiff had | 
testified that Swisher had coaxed the dog | 


away from his house and kept him, much to 
his damage and loss. 
nied the coaxing the dog from his neighbor, 


Well, we went on to the school- | 
On the way, my guide said to me) 
that if I had a gun I should give it to him and | 


The defendant had de- | 
| anxious to see what was going on, I risked 


and, on the other hand, had testified that the | 


| dog had come to his place half starved and 


mangy. That out of pity he had fed him and 
taken care of him, as a stray dog, and that 
even if it was Rawson’s dog, he should not 


was now well and hearty and in better condi- 
tion than when it left Rawson’s. 

“‘ By the time my informant had furnished 
me the evidence, the justice was ready with 
his decision, which was ‘ that Swisher should 


one half.” Then there was much whispering 
and careful searching of pockets among the 


| adherents of Swisher, but the entire amount 
He now said: “‘ Did either | 
of you gentlemen ever attend a trial down in | 
They both | 
Thereupon he | 


the whole crowd could raise was just fifty 
cents. Thereupon the court ordered the con- 
stable to keep Swisher in custody, until the 
dollar was forthcoming. Court then ad- 
journed; the men gathered up their ‘ guns’ 
and filed out. My guide whispered to me 
that if the men mounted their horses and 
began to spur them and make them ‘ cavort’ 


Just out- 
The 
constable and his prisoner had barely crossed 
the threshold, when somebody said something 
to the constable that attracted his attention 
for the moment. Quick as a flash, Swisher 
gave a jump, and was behind that tree, and 
then you ought to have seen him run. .The 
hound that was the subject of the trial could 
not have caught him as he went flying up the 
side of the hill, running zigzag to avoid any 
possible bullets that might come his way. A 
great hubbub arose, and the justice coming to 
the door, and seeing the crestfallen constable 
minus his prisoner, shouted, ‘ You constable, 
I’ll hold you for the dollar costs; you’ll pay 
With a nasty growl 
the constable whirled, and with a savage oath 
stuck a big ‘gun’ at the old justice, accom- 
panied with the order, ‘ You old fool, you git 
in thar and shet youah mouth,’ which order 
the J. P. promptly obeyed. There was a 
hasty mounting of horses, with spurs driven 
home, and such rearing and plunging, accom- 
panied by confused swearing, that I also, fol- 
lowing the old justice’s example, took to cover 
by running behind the schoolhouse. But 


would surely be something ‘doin’.’ 


peering around the corner; the factions had 
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separated, and scowling at each other were 
drawn up across the road in two parallel 
lines, each man ready for action and, appar- 
ently, but waiting for the signal to begin, 
when an old gray-haired, long-whiskered pa- 
triarch, evidently the oldest man present, 
handing the reins of his horse to his neighbor, 
dismounted and walked out into the road, 
between the two lines of hostile, angry men. 
Tall and angular, yet as he straightened his 
bent form there was something of majesty 
about the old fellow as he raised his hand, 
and said: 

“* Boys, youalls know me; youalls know 


what I done over on Hog-Back; youalls know | 


what I done ovah on Snake Creek; youalls 
know I ain’t afeard to shoot; but, boys, youalls 
know that up thar on them hills the cohn 
crop ain’t bin so very good this hyar year; 
youalls know that ovah in yondah fiels is 
some tobaccy crops that is a mighty poor 


yield; and you boys knows that up among | 


these hills stands many a empty hawg pen, 
that was left so by the cholery that killed off 


so many of our shotes this spring; and now, | 
boys, ef we’ens goes to shootin, to-day there’ll | 


be some widders up there, that when winter- 
time comes is goin’ to be mighty hungry, and 
there’ll be some orphans that’ll be turrible 
cold when the snow flies, and say, boys, let’s 
we’ens not do any shootin’ to-day.’ 

“All the appeal of the natural orator was 
in the concluding sentence, and as he dropped 
his hand and bowed his head, in the hush that 
followed I walked out to where the constable 
was standing and said to him, ‘ Here is a 
dollar; pay up the justice and do as the old 
man says.’ He looked at me for a brief mo- 
ment, and then, seeing that I was in earnest, 
reached out his hand and gave me a shake 
that meant volumes, as he fairly shouted, 
‘Put her thar, stranger. I don’t know whar 
youall come frum, but I do know that you- 
all am squar. Have a drink on me,’ and 
with his other hand he dived down into a 
side pocket and pulled out a great bottle of 
muriatic acid that I was perforce compelled 
to partake of, and would have handed it back 
had not the old man with a gesture unmis- 
takable started the bottle on its rounds as a 
peacemaker, and it did not return until its 
message of good-fellowship was all told, and 
with a joyous shout the entire company 








rode over the hills to Rawson’s to have it 
refilled.”’ 

As the speaker ceased his story the cry, 
“Train west’ broke up our little party and 
we separated, each to go his several ways; but 
the memory of that pleasant half-hour in the 
old baggage room at Bucyrus still lingers with 
me, and will for many a day. 


Philander and the Office-Boy. — Mr. Knox, 
at present a Senator from Pennsylvania, was 
formerly engaged in the practice of law in 
Pittsburg. 

One day, says a friend, Mr. Knox was much 
put out to find on his arrival at his office 
that everything was topsyturvy and that the 
temperature of his rooms was much too low 
for comfort. Summoning his office boy, a lad 
but recently entered in his employ, the lawyer 
asked who had raised every window in the 
place on such a cold morning. 

‘* Mr. Muldoon, sir,’’ was the answer. 

“Who is Mr. Muldoon?” asked the 
attorney. 

“* The janitor, sir.”’ 

‘* Who carried off my waste-basket? ’’ was 
the next question. 

““Mr. Reilly, sir.”’ 

‘* And who is Mr. Reilly?” 

‘* He’s the man that cleans the rooms.”’ 

Mr. Knox looked sternly at the boy and 
said: ‘‘ See here, Richard, we call men by their 
first names here. We don’t ‘ mister’ them 
in this office. Do you understand? ” 

‘“* Yes, sir.’ And the boy retired. 

In a few minutes he reappeared and in a 
shrill, piping voice announced: 

‘* There’s a gentleman that wants to see 
you, Philander.’’ — Saturday Evening Post. 


She Paid the Paint Bill. — In Brookline, a 
short time ago, a woman was brought into 
court, charged with intoxication. She was 
fined $10, and as she arose she said to the 
judge: ‘‘ Well, I suppose you need this $10 
to help paint your house.”’ 

““ Oh, yes,” said his honor; ‘‘ I think you 
had better give me $5 more, and I guess I'll 
paint the blinds.’”’ The fine was promptly 
made $15. 


Hearsay Evidence not Good. — Senator 
Proctor, of Vermont, who particularly likes 
to tell stories showing the humorous side of 
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legal proceedings, relates the following with 
reference to an Irishman who was being ex- 
amined as to his knowledge of a certain shoot- 
ing affair: 

‘‘ Did you,” asked the presiding magistrate 
of the witness, ‘‘ did you see the shot fired? ”’ 

‘* Oi did not, sir,’ responded the Celt, ‘‘ but 
Oi heard it foired.”’ 





“That evidence is not satisfactory,” re- | 
plied the magistrate, sternly; ‘‘ you may step | 


down.”’ 
The witness left the box. 


No sooner had | 


he turned his back on the judge than he gave | 
vent to a somewhat derisive laugh. Enraged | 
at this contempt of court, the magistrate | 


called the Irishman back to the witness box. 


“‘ How dare you laugh in that manner in | 
| clergyman in the Windy City. According to 


court? ’’ demanded the judge, angrily. 


‘““Did you see me laugh, Your Honor?” | 
| conversation took place between the judge 


asked the Irishman. 


“No, but I distinctly heard you laugh,” | 


came from the irate judge. 


‘“Such evidence is not satisfactory,’ re- | 


joined the Celt, quietly, a twinkle coming into 
his eye. 

‘““ Whereupon,’ says Senator Proctor, 
““every one in court laughed, including the 
judge.’’ — Boston Herald. 


Alas, Poor Lawyers! — In Florida, after the 
land and timber litigation between those two 


| though the discomfiture of the legal profes- 


sion in these parts — it is added that the 
resolution was adopted by an overwhelming . 
majority, and in absolutely sound faith! 


From a Rural District. — Squire Bellows. — 
What’s your business? 

Witness. — Actor. 

Squire Bellows. — Actor! Why those fel- 
lers never tell the truth. 

Witness. — My father had a worse job. 

Squire Bellows. — Inherited prevarication. 
What did your father do? 

Witness. Lawyer. 


They were not Joined by the Almighty. — 
One of the witnesses called in a Chicago 
divorce case last year was a highly respected 


one of the counsel in the case, the following 


and the minister. Said his Honor: 

‘* Doctor Blank, if you were on the Bench 
in my stead, and were acquainted with all 
the circumstances of this case, would you 


| grant this divorce? ”’ 


‘* Assuredly I would, your Honor,” replied 
the clergyman, without the least hesitation. 
‘* But,”’ said the judge, ‘‘ how do you recon- 
cile this assertion with the injunction of Scrip- 


| ture, ‘ Whom God has joined let no man put 


new and rapidly increasing classes known as | 


“‘turpentiners ’’ and ‘‘ phosphaters,’”’ and the |_ —_ . , 
* mations | with convincing gravity, ‘‘ I am quite satisfied 
there is no richer single source of fees and | = the peared never joined this couple. 

business to young attorneys than the easy | arpers Weerty. 


older squatter population, or 


cattle-thieving in this sparsely settled, free- | 
| legal phraseology was shown in the will of , 


range state. When the round-ups come, it 
is so hard not to bring in other calves besides 
your own for the branding. 


| Elphonzo Youngs, filed here yesterday. 


Crimination and recrimination, therefore, | 
between cattlemen is an every-day matter | 
here, forming a regular item in the lawyer’s | 
| evidently starting out to copy from some 


forecasted revenues. 

For this reason it strikes many of our pro- 
fession with a sense of actual loss to read, in 
a late issue of a prominent Florida journal, 
that at the recent convention of the Cattle- 
men’s Association, some man with an apti- 
tude for calling a spade a spade, arose and 
proposed the following unique resolution: 

Resolved, that we quit stealing one another’s 
cows. To the credit of the Association — 


| 
| 
| 
| 
| 
| 


asunder?’ ”’ 
‘““Your Honor,’’ responded the minister, 


Rats!— The disgust of a layman with 


Mr. 
Youngs was a dignified, well-to-do gentle- 
man, best known for thirty years as a deacon 
in one of the largest Congregational churches 
in Washington. He wrote his will himself, 


book form, which set the example in this 
wise: 

“ Being by the Grace of God in sound 
mind and body, and mindful of the uncer- 
tainty of human life,’’ etc. 

Then suddenly on the written page there 
appears a wild dash of ink and the following: 

“Rats! This is too formal. All there is 
about it is this — at my death, I want my 
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ever faithful and devoted wife, Amelia Loretta | 


L. Youngs, to have and control everything I 
possess.”” — New York Times. 


Obliviscence. — Just once, 


and retorted with an angry answer. 


“I’m afraid you forget that you are a | 
the rent.” 


” 


gentleman,”’ observed counsel. 


The rebuke struck home. The 


the other, the roof about to fall in, and in 
fact, everything about the house is old, delapi- 


| dated, and settled.” 


after he had | . : 
been on the stand continuously for many | There is something about the house that 


hours, the great financier lost his temper, 


witness | 


winced visibly. But he was not unwilling | 


to justify himself. 
** Where one is called on to forget so many 


things, all at once, one becomes confused, | support of his wife. 


you know,”’ he stammered. —Life. 


No General Settlement in this Case. — Wick- 


The plaintiff's attorney here interrupted. 


has not settled.’’ 
‘* What’s that? ’’ said Mr. McGrath. 
‘“ Why the defendant has not settled for 


And the jury so found. 


The Law and the Gospel. — The following 


| colloquy concluded a trial in Worcester 


liffe Matthews, the San Francisco lawyer, tells | 


the following: 
A case came on for trial for the recovery of 


County of a traveling evangelist for non- 


‘*T am now in the tribunal of justice. My 
fate I leave in the hands of the Lord and this 
court.” 

‘“** He who provides not for his own house- 


| hold and denies the faith is worse than an 


rents for the occupation of a house, which | 


were unpaid. After the plaintiff had proved 


his case and rested, Michael McGrath, at- | 
torney for the defendant, in making his open- | 


ing statement to the jury said: — 
‘‘The defense in this case is, 


that the | 


premises are not fit for human habitation. | 


The house is old, and in poor condition, the 
posts of the back porch rotted, and the west 
corner gone down, the front porch sunk, the | 
dining-room floor lower on one side than on | 


infidel,’ the scripture says,”’ said Judge Utley. 
‘** Jesus says —”’ said Fenner. 
‘* Fined $20,’’ said Judge Utley. 


Insanity. — ‘‘ Can an insane person make 
a valid contract? ”’ 

The question, so simple, could hardly be 
supposed to warrant a commentative reply; 
yet a student in a Southern law school an- 
swered it thus: 

‘* He can get married.” 
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